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REGULATING GMO LAND

USES UNDER THE RMA

BY DR KERRY JAMESGRUNDY, WHANGAREI DISTRICT COUNCIL

An update on GE initiative in Northland.

he ability of local authorities to influence the

release of genetically modified organisms

(GMOs)to the environment and/or
manage land uses involving GMOs has been,and
continues to be, investigated by local authorities
onthe Northland peninsula.Theresults of these
investigations may well set precedents for local
government through out New Zealand. This short
article is intended to inform other local authorities
of the processand outcomes to date.

Background

Theinvestigations on genetic engineering/
genetic modification (GE/GM)undertaken by local
authorities in North Auckland/Northland were
prompted, in the first instance, by widespread
community concernsover the potential release

of GMOs to the environment.These concerns
have not abated and GE remains an issue that
engenders much comment from the community,
on-going lobbying by community groups and
large numbers of submissionson council strategies
and policy documents.

This has led to all,or most, local authorities on
the Northland peninsula adopting policies on the
release of GMOs to the environment in their Long
Term Council Community Plans (LTCCP),in the
most part, committing to a precautionary approach
to GMO land uses in their district or region. For
example, the Whangarei District Council (WDC)
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has adopted the following stance towards GEin its
LTCCP:
Councilwilladoptaprecautionary approach to
themanagement ofbiotechnologyingeneraland
to GMOlanduses inparticular. It willcontinue
toinvestigateways to maintain the district's
environment free of GMOs until outstanding issues
suchas liability, economic costs and benefits,
environmentalrisks, and culturaleffects are resolved.

In responseto continued lobbying by the
community, the WDC organised a Workshop on
Genetic Engineering on 31 October 2003.The
workshop was attended by elected representatives
and staff from all local authorities in Northland
along with Rodney District Council (RDC),a
Member of Parliament,representatives from
tangata whenua, the Northland Conservation
Board, farming groups, business groups, together
with members of the public. A report by the
Sustainability Council of New Zealand (Local
Governmentand GMOs: Issuesfor WDC) was
presented and discussed at the workshop.

The findings of the report included the
following:
1.Under the existing legislation, the release of
GMOs to the environment may create financial
exposure for local government, including the WDC,
and the costsinvolved could be substantial.
2. Theeconomic benefits to the district and region
from the commercial release of GMOs appear to be

small, whilst the risks could be extremely large.

3. Thereis considerable uncertainty over the role of
local authorities under the Hazardous Substances
and New Organisms (HSNO) Act 1996, the Resource
Management Act 1991 (RMA)and the Local
Government Act 2002 (LGA).

Following the workshop a decision was
reached to commission areport from Simon Terry
Associatesand Dr Royden Somerville QC to explore
two broad policy initiatives to address those
issues that were continuing to cause anxiety to
both the Northland community and their elected
representatives. These were:

1. Did local authorities have jurisdiction under the
RMA and/or LGA to regulate local GMO land uses
over and above regulation imposed at a national
level by the Environmental Risk Management
Authority (ERMA)under the HSNO Act. If so, what
form could this regulation take?

2. Could changes be made to the HSNO Act to
allow local authorities to protect their interests, and
the interests of their communities, regarding the
release of GMOs into the environment?

This report was to be commissioned and
financed on acollaborative basis involving all
Northland local authorities, including WDC, Far
North District Council (FNDC),Kaipara District
Council (KDC)along with RDC, the Northland
Regional Council (NRC)and Local Government
New Zealand (LGNZ).



First GE Report and Legal Opinion

The report (Community Management of GMOs:
Issues, Options and Partnership with Government),
based upon the Dr Somerville QC legal opinion,
found that the HSNO Act does not preclude
management of activities involving GMOs in the
environment by local authorities under the RMA or
the LGA. In other words, local authorities do have
jurisdiction to manage land usesinvolving GMOs
in the environment under the RMA and LGA over
and above the regulation prescribed nationally
under the HSNO Act. For example, Dr Somerville QC
stated in this regard:

"lam ofthe opinion that thereisjurisdiction under
the RMA for the WDC and the Environment Court
to controlland uses regarding activities which
involve outdoor field-testing or the release of
GMOs for research or commercial use, in order to
promote the sustainable management ofnatural
andphysicalresources... Thereisnothingin the
HSNO Act or the Hazardous Substances and New
Organisms Amendment Act 2003 to preclude

land use controls being included in districtplans
pursuant to the RMA”

This view on jurisdiction is accepted by the
Crown Law Office in opinions sought by the
Ministry for the Environment {MfE) and has not
been challenged in statements by the Minister for
the Environment on behalf of Central Government.
All recognisethat as the law stands local authorities

do have jurisdiction under the RMA and LGAto
address community concernsabout GMO land
uses.There are differing views, however,on whether
local and/or regional regulation under the RMA
could be successfully supported by a section 32
analysis.
The Report also argued that provisions in
the District Plan would be the most appropriate
mechanismto regulate activities involving GMOs
inthe environment at a local or regional level.
There are arange of approachesto regulating
such land uses, including total prohibition,
selective prohibition, spatial management areas,
or case specificregulation through scrutiny
of discretionary or non-complying activities.
To successfullyimpose such regulation alocal
authority would need to show through a RMA
section 32 {cost/benefit) analysis why this
regulation was necessary over and above that
prescribed nationally under the HSNO Act.
The report outlined anumber of reasons local
authorities could use as the basis for local or
regional regulation. These include:
The desireto set in place a liability regime that
would require those releasing GMOs to the
environment to pay compensation or provide
abond in case of future harm caused by an
ERMA approved release together with proof of
financial fithess to pay such compensation;
Local economic effects, particularly effects on

existing land users and marketing advantages
in the district or region;

+ Ethical-cultural effects on local Maori and other
groups or individuals in the district or regional
community.

Inregard to the LGA, the report found that

the LTCCP formulated under the LGA could be

legitimately used to set a policy direction and a

precautionary approach to managing activities

involving GMOsin the environment. However, the

use of bylaws under the LGA regulating such land

uses could have difficulty surviving legal challenge.
Thereport also found that amendment of

the HSNO Act to allow territorial and regional

authorities to set local and/or regional controls

over and above those set nationally by ERMA
would provide a more direct meansto achieving
the desired outcomes sought by acommunity in
regard to GMO land uses in its district or region.

Such amendments could provide for:

+ The ability of local authorities to issue policy
statements on GMO land uses under an
amended HSNO Act such that ERMA would
be required to accommodate those policy
statements in its decisions.

* The optionto examine individual applications
intandem with ERMA assessmentsand, if
required, to set stricter control$to apply within
the local authority boundaries.

However, it is unlikely that the present

MARCH 2006 :: PQ 33



AYISIDAIUN BLIOIDIA B SDUIIDS Y1leT Jo |00ydS

dU3 18 J21n103| JoIus ‘uluol) ualey Aq Hoday

9U1 JO M3IARJ JuapuURdapUl Uy sisAjeue [eba)
bulAuedwodde pue Joday suondQ pue uolen|eas
$3S1Y Y3 92npoId 03 PBUOISSILILIOD 3I9Mm pue
Jouqg e yum papiroid a1em DD 3||IAIawos uaphoy
10 Yam Jay1ahoy ‘sa1epossy A11a] uowls pue
sdiysiauyied [[PYDN o BUIISISUOD ‘WNILIOSUOD Y
uoluidQ 1e8a7 puelioday 33 puodes

‘pud Ue O}
3WOD PINOM aAIBIIUI JUIOf B3 12343 U] ‘A1essadau
ag 10u pjnom 1>9foid ay3 jo abeis puodas ay1‘anss)
SU3 uo paadoid Jou paaube s|punod Iyl Jo ‘| Ibels
40 pua 3y je sjpunod buneddiied auy Ag paydea
10U Sem Juswaalbe Jl ‘puey sBY1o 3yl uQ Pbueyd
ueld e yons Huioddns 110dal Z€ UOIIIIS B pue
abueyd ueld 939|dwod e dARY pjnom Ajioyine
[e11031113) Yoea ‘9be)s puodas siyl Jo pua 3yl 1y
'sisAjeue z¢ uondas buioddns syy 939|dwod
pue abueyd ueld 1o1151Q A1855339U Y3 dn meIp
0} palinbal aq pjnom y10m Jay1in} ‘YIAY 33
19pun uolje|nbal paajoAul 1eyl uodn papidap sem
uondo paaibe ue Jj (‘9durISUl ISIY YL Ul yoeoadde
uowwod e Hunabuey A|Buons sy dnolo Bupopm
2y11ng‘Yoeoidde UOWULIOD e JO SOUSSTE BY3 Ul
ansind 01 5[1DUNO [ENPIAIPUL 1O} SAIIDRI1IE ag P|Nod
ey suondo ale a1y ) 'yoeoidde uoWIWOD B UO

S]IDUNOY 3SOW JO || XJ JusWaai6e 9A|0AUl 03 pUd)

pInom (paadoid 03 a1am 11 J1) 9beys Ixau ay L
SOWS joasn
Joopino ay) woyy bulsue sysu 3yl 03 uondo ssuodsas
pa.noaej e’‘a|dipunid ul 12385 PINO2 [1DUNOD Ul SI3ew
UOISIDIP 243yM Julod SY3 01 YDIR3s31 SDUBADE ©) SEM
JuS1Ul Y "ssad04d Bunuasuod ays ybnouy) sasn puej
OWS3 |enplAlpul Jo AUnNIDS SB YaNs UadMIq Ul 9SO}
pue uoniqiyo.d [e301 03 Hulyiou Huiop wouy buibuel
YA SY3 JBPUN 3|ge|eAR SWSIUBYD3LW SNOLIRA SY3 i@
IPN[UL PINOM 353U | ‘PRUILIEXS g P[NOM SHSH BSOY)

5591ppe 03 suondo ‘sysil Jo sisAjeue sy Buimojjod
abewep diydosiselrd, s|gissod buipnpul ‘sOWo Xq
pasned abewep 104 uonesusdwod pue (Jode| 10)
AJI[1gBI| JO WI0§ BYI U1 $HSII [BIDUBUL PUE ‘SfenpiAlpul
/sdnoub 1BLYI0 pue LIoR| 03 SHSH [RINYND-[BDIYID
JuawuIBA0b [BD0| 01 pue AJUNWIWIOD 3y 03 SHSU
JIWOUO0D3 JUSWUOIIAUS 3y} 03Ul SOWD Buisesjal
W04y SHSI [BIUSWIUOIIAUS Bulpnppul juswuIdA0b
|20 40} 3{S4 JO Sa2UNOS dY|ads AJlauspl 0} sem
110dal BY3 4211 U JUSWUOIIAUD 3Y) O] S35eajad
OWD Aq pasod pue|ylIoN Ul S21IUNWWOD 119y}
pue JuawuiaA0b |20 01 SYS1 33 Yyidap Jareasb

Ul JuIWeXD 01 SeMm ApNis Y3 JO SND0J YL
JUSWUOIIAUS 343 OIUI SOND
JO 9583[31 JAAO SUIBDUOD AJUNWIWOD Bulssaippe
10j uondo sejndiled e 133|195 PINOD §|IDUNOD
[enplAlpul 219ym julod 943 03 103(oad ay3 ssaiboud

pinom yoiym ‘poday suondo pue uonenjeas

%s1y & Jo uondnpoid aul sem ab6e3s 151y ay |
'sBulysod pue saweysw yum buoe 1oafoid
a3 scueApe 01 uodn paaube sem ssedo.d e Hupesw
Y3 1y 9nss| siy3 buissaabold Jo skem ssnosip 03
PBUSAUOD DYN PUB(DDA) [1PUNOD A1 219¥eIIRAM
DAN4 DAY DAN DAM Wolj saAleIuasaIdal
Jo Bun@aul e ‘4,00z aunf 6z uo ‘Apusnbasqns
33 U0 Ajied Supjiopy 112UN0)-1d3U|

‘piemioy Aem [nyasn e se parsabbns
sem Buleauibus d3ausb uo Aved Bupiom
jeuoifas e dn BUMSS YO PUB YIAY Yl Japun
[9A3] |euoi531 J0/pUE [BD0] B 1B JUSWIUOIIAUD 3U3 U
SOWD Buiajoaul saiianoe buibeuew oy yoeosdde
uowwod e jo Ayjigissod ayj ssndsip 03 pueppny
JO YyI0u S31310YINe [BD0] JSYI0 YIIM 35Iel| 01 DAM
3U3 10} SEM UDIUM JO 1SOUIRI0} SUOIIBPUSWIIODD
JO Iaquunu e y3im pspnpuod 3oday ay |
'SUOISSILIGNS 9SOY)}
2loubi 03 ISOYD JUSWUIBAOH [2I3USY) JUSWUOIIAUS
3Y3 Ul SBMAIDE QWD JO Juswabeuews 3y ul 3jo)
s, UdLIUIBA0D |BDO] AJLIR[D 01 19% ONSH 93 JO
JUSWPUSWIE UB ‘ISB9| Y3 18 10 Sjuswpuswe yons

J0J P31gQo| SaNRIIOYINE [eD0| JO JBgWnu abie| e pue
ZNOT'l1'8 (NOON) S1931e I JSYIO pue swisiuebio
MB3N 3Y3 U0 suolssiwgns buung 1oy ONSH a2y}

03 SJUDLLPUSWIE UDNS S3R[IUL [[IM JUSWUISACH

‘yidon - Aog pdii




and independent consultant on science policy
and communication, was also subsequently
commissioned.

As the title suggests, the Risks and Options
Report examined in detail the risks posed to
northern councils and their communities by
the release of GMOs to the environment, It then
outlined and evaluated anumber of response
options to address those risks.The risks can be
grouped under three headings: environmental,
economic, and socio-cultural. Liability issues
relating to those risks were also discussed.

Environmental risksinclude adverse effects
on other species, including indigenous flora and
fauna, from horizontal gene transfer; adverse
effects on ecology and ecosystems from GMOs,
both invasive and non-evasive,including possible
reduction in biodiversity; development of herbicide
or pesticide resistance in weeds or pests, i.e.
emergence of ‘superweeds’ and 'superpests’;and
the unpredictable and irreversible nature of some
ecological and environmental effects.

Economic risks include the loss of income
through contamination (or even perceived
contamination) of non-GE crops or products
triggering market rejection of produce (this has
already occurred in New Zealand due to the
importation of contaminated seed); negative
effects on marketing and branding opportunities,
e.g.loss of'clean green'image and ‘Naturalty
Northiand’ brand. This representsaloss to both
individual producers, tourist operators and to
district/regional organisations; and the costs
associated with environmental damage, such
as cleanup costs for invasive weeds and pestsin
reserves, parks, and open space.

Socio-culturalrisks include effects on Maori
cultural beliefs (the concepts of whakapapa,mauri,
tikanga, and kaitiakitanga, for example); effects on
religious beliefs, i.e. science playing God, interfering
with the'natural'order of things, altering God's
work, etc,; Other ethical concerns, such as mixing
different species’ genotypes, e.g.inserting frog
genes into tomatoes, or non-human genes into
humans; and the effects on human health from

GE food, pharmaceutical crops, industrial crops,
contamination of food, etc.

Liability issues revolve around the question of
who pays for financial losses and/or cleanup costs
should a GMO release result in any of the adverse
economic or environmental effects listed above. For
example, who suffers the cost if a conventional or
organic farmer is unable to sell his or her produce
because of contamination from GE crops? Also,
who pays for environmental damage, such as the
cleanup costs associated with invasive weeds or
pests infesting council reserves, parks or open
space?

At present,under the HSNO Act, there is
no liability to the party releasingGMOs to the
environment for damage resulting from arelease
carried out in accordancewith an ERMA approval.
There s also no requirement on applicants to
prove financial fitnessin case of damage and no
requirement for posting bonds to recover costs
should damage occur. The parties who cause the
damage are not held financially accountable.
Therefore, costs will tend to fall on affected parties
(neighbouring farmers, existing tourist operators,
etc.) and onlocal government, both regional and
territorial.

The Report then proceeded to outline and
evaluate various options that are available under
the RMA to address the above risks. All options
(apart from the do-nothing option) involve
inserting provisions in territorial authority District
Plans to addressin differing ways the potential risks
arising from GMO land uses.

Firstly, the liability issues could be addressed
by way of performance standards in District Plans
or conditions attached to resourceconsentsthat
require financial accountability for environmental
damage and avoidance of economic loss. Consent
conditions may be able to be usedto recover
financial losses.The use of bonds to cover potential
damageis also available under the RMA and could
be made mandatory in District Plans.

Secondly, the risks posed by different classes of
GMOs could be addressed by designating different
GMO land uses as either discretionary or prohibited

activities in District Plans. The Report outlined
four options including making all GMO land uses
discretionary activities, prohibiting all GMO land
uses, along with two different combinations of
discretionary and prohibited activities.

The Report emphasised that decisions to
prohibit GMO land uses are reversible, That is,
if particular GMO land uses were shown in the
future to be advantageous to the district whilst
not imposing substantial costs or risks those land
uses could be removed from the prohibited status
and deemed to be permitted or discretionary
activities.On the other hand, decisions to allow
GMO land uses are, by and large, irreversible, Once
released to the environment GMOs are most likely
there for ever, irrespective of the consequences.in
addition, once GMOs are released commercially,
the district's/region’s GE Free statusis permanently
lost, along with any marketing and branding
advantagesthat GE Free status afforded.

Present Situation

The Risks and Options Report recommended ajoint
community consultation programme as the next
stage in the GE initiative. Because communities,
along with councils, are the ultimate risk bearers of
GMO land usesit is argued that it is a reasonable
expectation to consult with them on the level of
risk they are prepared to carry.In this way, councils
and their communities can arrive at an acceptable
level of risk they are prepared to carry, along with
an appropriate management systemto lower risks
from GMO land uses to that agreed level.

At the time of writing, the Risks and Options
Report, and associateddocuments, have been
received by five of the six councils participating
in the northern initiative. Agenda items outlining
possible future courses of action have also been
discussed by these councils.To date, the WDC, RDC
and WCChave all passed resolutions to continue
support of the regional collaborative approach
to the release of GMOs to the environment and
to participate in a joint community consultation
programme with other local authorities on the
Northland peninsula. All have committed funding



towards this end. The KDC has deferred a decision
until after a workshop to discuss the Report.The
NRC has also deferred a decision to allow further
deliberation.The FNDC is expected to receive the
Reportin the near future.

Thus, it looks likely that all, or most, local
authorities north of Auckland will determine
that the risks outlined in the Risks and Options
Report on GE including questions over liability, do
warrant further investigation by local government;
will resolve to take a precautionary approach
towards the risks involved with the release of
GMOs to the environment; and will continue to
support anorthern regional approach to further
investigations into a possible regional regulatory
regime designed to minimise the risks and resolve
guestions over liability.

And all, or most, councils look likely to agree
to participate in, and jointly fund,a community
consultation programme in collaboration with
other local authorities on the Northland peninéula
to gauge the level of community support for
managing GMO land uses at alocal and/or
regional level.

Conclusions

The collaborative approach undertaken by local
authorities inthe Northland peninsula has been a
cautious yet responsible way to proceed with this
highly contentious issue.lt is an excellent example
of local government working together to address
common concernsraised by their respective
communities. |t has received much favourable
comment from the local and regional community
and is being viewed by the rest of New Zealand
with much interest.

It has also been afiscally responsible approach
to adopt. By sharing the costs of research and
possible regulation amongst all local authorities
in the North Auckland/Northland region, the cost
to individual councils and to ratepayershas been
minimised.

The rationale for the collaborative approach
was two-fold. Firstly, to lower costs, both for
further research and for future District Plan
changes if that was the course of action agreed
to. Secondly, to ensure regulation by local
authorities under the RMA and LGA was most
effective it would be best coordinated and
implemented on aregional basis.Individual
district or city councils could regulate unilaterally
on aspects dealing with liability, such as
compensation requirements, posting bonds for
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GMO releases, etc., but would have difficulty
enforcing GMO exclusion zones, for example.

On aregional basis, however, there is arealistic
possibility of setting in place acomprehensive
system of management under the RMA and LGA
if that systemis agreedto by all (or most) local
authorities in the region. For example, because of
its unique geography,the Northland peninsula is
especially well placed to undertake such aregional
approach. Should all (or most) territorial authorities
north of the Auckland urban centre agree upon a
common regulatory system (including exclusion
zones)it is possible that this could be successfully
implemented, administered and enforced.
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