RULINGS FROM T

SUBMITTED BY DANIEL CLAY, PARTNER, AND ANNE BUCHANAN, LAWYER, OF DLA PHILLIPS FOX.

van Brahdenburgv QueenstownLakes District
CouncilandMeadow3Limited(Decision C85/2007,
Environment Court, Christchurch, Judge Jackson,
28/6/07)

Non-compliance with resource consent conditions
does not always resultin standard enforcement
action or prosecution. Inthis decision, the
Environment Court used its powers to grant
declarationsunderthe RMA to "enforce" landscaping
conditionsattachingto land use and subdivision
consents granted for a subdivision overlooking
Lake Hayes. The fellingand pruning of trees was
held to have breached conditions of both consents.
The Court declaredthat the land use consent was
"invalid and voidable" becauseit was incapable

of being exercised and that the council could not
issue section 223 and 224 certificates, preventing
the issuing of titles and effectively stallingthe
subdivision.

Background

Meadow 3 Limited ("Meadow")is developingthe
land on the western side of Lake Hayes for residential
use. Subdivision and land use consents were granted,
subjectto conditionsrequiring existing trees to
remain to screen the houses proposed. Mr van
Brandenburg, a neighbour who lives on the eastern
side of Lake Hayes,was concerned about views
across Lake Hayes and brought an applicationfor
declarationsand enforcement orders.He argued that
Meadow had breachedland use and subdivision
resource consentconditionsor caused adverse
effects by felling trees and removing low-lying
branches from others which removed the screening
role of the trees and by developingthe site before

managementplans were approved by the Council.
Meadow opposed the applications, and denied
cutting or pruningthe trees.

Issues and the Court's findings

The Court neededto consider four mainissues:
whether trees on the site had been felled or pruned;
whetherthe site had been "developed" beforehe
Councilapproved management plans; whether
subsequentCouncil actions might have remedied
any non-compliance with conditions; and, overall,
whether Meadow had breachedthe conditions of its
land use consent and subdivision consentby felling
and pruningtrees.

Meadow claimed there was no evidence
establishingthat the trees had been cut, relying on
the generic nature of pre-developmentdrawings
ofthe trees. The Court accepted that it was for
the applicantto demonstrate, on the balance of
probabilities, that trees had been felled or altered. It
went on to carefully compare the state of vegetation
onthe site at the time consentwas granted, relying
on photographs taken before consentwas granted,
andits present condition. Itconcluded that at
least 34trees had been removed and most of the
remainingtrees pruned with large treeslimbedto
heights of 8-9 metres above ground level

The land use consentrequiredthe activity to
be undertakenin accordancewith certain plans
and specifications, including a landscape plan and
landscape strategy. Meadow argued that it had
not breachedthe condition requiring approval
of the landscape plan before developmentof the
site, because the tree work was not an activity
controlled under the District Plan and therefore
was not a "development". The&ourt disagreed
on the basisthat the overall development
incorporatedthe trees and their removal was now
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governed by the resource consent.

Meadow also arguedthat the removal of trees
was subsequentlyapproved by the Councilwhen it
approved a plan lodged with the Council showing
the site with trees and vegetation removed. However,
the Courtheldthatthose plansdid notinclude
all matters requiring approval and the condition
requiring approval was not fully met.

Ininterpretingthe landscape conditions,
the Court found that those documents did not
contemplate substantialfelling, pruning, limbing or
replanting of trees. TheCourt described the actions
ofthe developer as afundamentalbreach of the
resource consent and stated that they showed a
worrying disregardfor the spirit and intent of the
land use consent.In arriving at this conclusion, the
Court made several significantfindingsrelatingto
the effects of the work undertaken. First, the houses
and cottageson a number of the lots would be
visible when looking at the site from across Lake
Hayes. Second, the tree work undertaken also made
itimpossible for Meadow to comply with the land
use consentthus contravening the land use consent.
Third, commencement of building work onthe
site would be very likely to cause serious adverse
effects on the Lake Hayes environment, especially its
landscape, when looked at from the eastern side of
the lake.

The Court concludedthat the tree felling
contravenedthe land use consentand it was
invalidand voidablebecauseit could no longer be
performed and/or the consent had been abandoned.
As aresult, until the land use consent was varied in a
way which meant conditionscould be met, it could
not be exercised (residences could not be built on
the building platforms).

The Court also held that, by failingto comply with
its landscaping plan, the company had also breached
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its subdivision consentbecause the expressinclusion
of the landscape plan and strategy and identification
ofbuilding platformson the subdivision plans meant
compliance with the landscape plan and strategy
was also acondition of the subdivision consent. The
Courtthereforeheld that the Councilcould not grant
section 223 or 224 certificates for the survey plan,
preventingthe issuing of certificates of tite. This had
the effect of stallingthe subdivision.

In determiningto exercise its discretion to grant
declarations, the Court took into accountthe value
given to the landscape setting of Lake Hayes inthe
district plan, the focus of the site's landscape plan
and strategy in preserving the setting of the heritage
homesteadon the site and the impossibility of now
giving effect to the landscape plans in question.
These issues outweighedthe prejudiceto the
conditional purchasers of the lots, who the Court
noted had contractual remedies.

As the resource consents could not be
implemented until the vegetationis returnedto its
original state, the Court found it was not necessary

its only practical option appears to be to apply to
the Council to vary its land use and subdivision
consents.|fit does so in the manner suggested by
the Court, that would resultin removing several lots
from the subdivision, presumably with significant
financialimplications.

UnisonNetworksLimitedv HawkesBay WindFarm
Limitedand HastingsDistrict Council(High Court,
Napier, Heath J 15/05/07)

Inthisjudgment, the Court held thatthe rule on
priority of resource consent applications,namely
"first come -first servedLapplies to non-finiteas

well & finite resources. TheCourt also held that a
resource consent which had been granted and was
likelyto be implementedforms part of the receiving
environment, meaning subsequent applications are
to assessedin that environmental context.

to make enforcement orders. Itnoted that any
enforcement orders would be second-best
outcomes compared with maintainingthe current
(undeveloped) landscape and allowing Meadow
apply to the Councilfor avariation of consentthat
"more fully remedies the very obvious problemsit
has made:'

This strongly worded decision is areminder
aboutthe importance of complying with resource
consent conditions and also demonstrates that
the EnvironmentCourt's declarationpowers can
sometimes have an "enforcement" functionIn this
case, Meadow's developmenthas been stalled,
even though some ofthe lots on the site had
been conditionally sold. IfMeadow decides not
to challenge the Courts decision or wait 10 or 20
years until it can comply with the landscape plan,

Background

Unison and Hawkes Bay Wind Farm ("HBWF")

both appealed decisions of the Environment
Court granting resource consentsin favour of

each companyfor wind farms on adjoining land.
Unison's applicationfor 15 turbines was the first
stage of atwo stage project. HBWF had appliedto
construct 75 turbines. Unison lodgedits application
first and, after a hearing, consent was granted.
HBWFlodged its applicationafter Unison and by
the time its applicationwas heard, the decisionto
approve Unison'sapplicationwas known. Unison
appealedto the Environment Court against the
conditionsof HBWFs consentand HBWF appealed
against Unison's consent and conditionsimposed.
HBWF also argued that the two applications were
lodged at effectively the same time and should be

consideredas apackage. However, the Environment
Court confirmedthat Unison'sapplicationhad
priority because it was receivedand granted first.
Consequently, in determiningthe conditionsto
attachto HBWFs consent, the Court was obligedto
take into accountthe effects on the Unison proposal
(particularlyeffects of turbine wake turbulence)
because it formed part of the existing environment
under section 104(1)(@). TheEnvironmentCourt
granted consents for both proposals and both
parties appealedto the High Court.

Issues and Court's consideration
The principal appeal issue raised by HBWF was the
Environment Court's decision on the question of
priority. Theissue had reasonably significant cost
implicationsas it determinedwhich developerwould
bear the cost of mitigating the effects of turbine
wake turbulenceonits competitor'swind farm.

Onthe priority issue, the Court considered
whetherthereis any differencein principleinthe
approachto be taken as between finite and non-
finite resources.HBWF argued that the RVA intended
to draw an distinction between finite and non-finite
resources andthat the "firstn time" rulesstablished
by the Court of Appeal in Fleetwing should not apply
in the latter case. In response, the Unisonsubmitted
that the decisionof the Court of Appealin Fleetwing
was applicableand binding on the High Court and
the Environment Court's approach had been correct.
Alternatively, if the Court of Appeal authorities could
be distinguished, Unisonclaimedthat prioritywas
justified for analogous reasons and no differencein
principle could be drawnbetween the approach to
finite and non-finite resources.

After considering previous decisions on
the priority issue, the Court concludedthat the
Environment Court was correct and there should
be no differentiation betweenfinite and non-finite
resources in relationto priority of applications. Of
course, an applicationneedsto be complete in
orderto qualify for priority. The Court accepted
the Council's argumentthat practical problems
would flow from any departurefrom the settled
priority rules which would make the resource
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consentprovisions of the Act unworkablefor
consent authorities. TheCourt held that, although
there are elements of unfairness in application of
the priority rule, there needsto be a definitive rule
in the interests of predictability.It noted that the
alternativeof attempting to achievejusticein each
individual case is likelyto significantlyincrease
costs for developersand result in uncertainty and
unnecessarily delay final determination of the
applications.

The Court's decisionto give priority to Unison
meant that the Unison proposalwas to be treated
& part of the "environment" againstvhich

HBWFs applicationfell to be assessed, following
the Court of Appeal's decisionin the Hawthorn
Estate case. In that decision, the Court of Appeal
held that the word "environment" in section
104(1)(a)of the Actincludedthe future state of the
environmentas modified by activities which could
be undertaken as of right under unimplemented
resource consents, where it appearedlikely that
they would be implemented.In this case, on the
facts, the Court found that it was "likely" that
Unison's consent would be implemented. As.
consequence,HBWF would have to bear the cost
of mitigating the effects on the Unison site of

wake turbulence caused by its turbines.

This decision provides auseful reminder about
the importance of securing priority for resource
consent applications regardless ofwhether or not a
resourceis finite, and where potentially competing
applications are likelyto affect the scale of an
activity or have cost implicationsfor a subsequent
development. Effects on activities authorised by
unimplemented resource consents must also
be consideredwhere the consentis likelyto be
implemented.

Note: This decision has been appealedto the High
Court,
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