Section 125

Resource Management Act 1991
Report on Extension of Lapse period
Consent Number:


Applicant:


Site address: 


Legal Description:


Description of Application: 
Extension of lapse period pursuant to Section 125 of the Resource Management Act 1991 in respect of a <insert consent type e.g. land use> consent granted on <insert date> for <insert consent description>
Introduction

The applicant is seeking an extension of time for an existing<insert consent type applicable> resource consent, Council reference <Insert Council reference> for the <insert details of proposal>.  In accordance with Section 125(1) of the Act the period set in this resource consent for the work to be given effect to is five years after the date of granting of the consent.  The five year period will expire on <Insert expiry date>.  This expiry date has been determined by the following:

· An application for resource consent was lodged with Council on <insert date>.  The application was <insert whether publicly notified, limited notified or non-notified> notified.  The <insert Committee of Council/delegated officers or Hearings Commissioners> granted resource consent on <insert date>, subject to conditions.

· An application to extend the lapse period of the consent is to be made before the consent lapses.  

This application for an extension of lapse period was received on <insert date application was formally received by the Council>.

<State here:

· Further details on what the consent was for and process of granting consent, i.e. if the application was notified include details on number of submissions and date of hearing.>  

The Proposal and Site Description

The applicant has applied for an extension to the lapse period of an approved <insert status of application, i.e. controlled, discretionary, restricted discretionary or non-complying> resource consent.

The applicant is seeking approval to extend the lapse date of the resource consent for an additional <insert extension period sought> year(s), pursuant to section 125 of the RMA 1991.  A copy of the Section 125 application is appended as <Insert attachment/annex number>.  

< Briefly state here:

· why the activity required resource consent at the time it was applied for eg. What rules it did not comply with under the relevant operative or transitional and proposed plans 

· why the extension of lapse date is required and 

· details of when the site visit was undertaken and findings of this (i.e. to what extent work has been undertaken)>

Statutory Considerations

Section 125 of the Resource Management Act states:

“125. Lapsing of consents –

(1) A resource consent lapses on the date specified in the consent or, if no date is specified, 5 years after the date of commencement of the consent unless, before the consent lapses, --

(a)
the consent is given effect to; or

(b)
an application is made to the consent authority to extend the period after which the consent lapses, and the consent authority decides to grant an extension after taking into account –

(i)
whether substantial progress or effort has been, and continues to be, made towards giving effect to the consent; and

(ii)
whether the applicant has obtained approval from persons who may be adversely affected by the granting of an extension; and

(iii)
the effect of the extension on the policies and objectives of any plan or proposed plan.”

Has substantial progress or effort been made towards giving effect to the consent and is it continuing to be made? [Section 125(1)(b)(i)]

Case law has established that the expression “substantial” does not require a majority of the work to be completed because it is used in the context of continuing progress.  While continuity of progress or effort is required, there may be reasonable interruptions without breaking the overall picture of continuing towards the end in view.  All endeavours, both on and off the site, tending to the completion of the work envisaged by the consent can be looked at in determining whether or not progress is continuing to be made.

Case law has also established that a section 125 application did not provide the opportunity to revisit the merits of an application, but rather should concentrate on the effects of the extension of time.  

The applicant has provided details of the progress/effort undertaken towards establishing the proposed activity since the consent was granted, as follows:

State here and outline of all of the physical works and “behind the scenes” effort carried out to date by the applicant, and the time frame applicable to the various works (i.e. when works started/stopped, and whether they have been continuous). If possible include a time line of events.

Overall I consider/do not consider that the above works represent/do not represent substantial progress or effort towards giving effect to the consent and therefore the first test of Section 125 can/cannot <select relevant word> be met.

Has approval been obtained from every person who may be adversely affected by the granting of the extension? [Section 125(1)(b)(ii)]

State here:

· If the original resource consent was processed on a notified/ limited notified basis and received submissions – detail submitter names and addresses

· Detail all of the parties that were considered adversely affected by the original application and any affected party approvals that were obtained.  

· Detail the approvals obtained from persons who may be adversely affected by the granting of an extension and/or concerns raised by adversely affected parties.   

· Include whether it is considered that the previous submitters/affected parties could be considered adversely affected by the extension of resource consent and reasons for this.

· Conclude whether in your opinion the application to extend the time frame of consent meets/does not meet this second test of section 125.  

What will be the effect of the extension on the policies and objectives of the Plan and Proposed Plan? [Section 125(1)(b)(iii)] 

Council is required to consider the effect of the extension on the objectives and policies of any plan or proposed plan.  

The objectives and policies of the Plan/ Proposed Plan were considered in the report on the original consent.  That report concluded that the proposal would/would not be contrary to the relevant provisions of the Plan/s.

State here either:

· That there have been no changes to any of the objectives and policies which relate to this site or proposal.  Therefore I consider that granting the extension of time sought by the applicant will have no effect on the objectives and policies of either the Plan/ Proposed Plan.

or

· Discuss any amendments to Plan provisions which are relevant to the site or proposal, and whether the granting of the extension will have any effect on these.  Note that consideration should be given not only to the objectives and policies, but also to the rules, because the rules are the means by which the objectives and policies are implemented.

Recommendation

Summarise main findings of fact (from three tests) and conclude as appropriate.

That for the above reasons the application for extension of lapse period be approved/refused pursuant to Section 125 of the Resource Management Act 1991.

The resource consent lapse period is extended for a period of … months, and will now lapse on … unless it has been given effect to by that date, or a further application for extension of time is approved.

That all conditions of resource consent <insert number> be complied with.

Reported and Recommended by: 
____________________________  Name, position
Date:  _______________

DECISION:     That the above recommendation be adopted.

Peer Review:
_____________________________________________ Name, position

Date: ________________________________

Delegated Officer: 

_____________________________________________ Name, position

Date: ________________________________

