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SCOPE O F  SUBMISSIONS 
H A P P E N S  I4 'HEN A T he First Schedule of the Resource 

Management Act 199 1 ("the Act") 
requires that any change to a district plan 

I O r'; O O is publicly notified for submissions. Auckland 
City Council ("the Council") has found that an 

A A I increasing amount of the relief sought by 
submissions is beyond the scope of the plan 
change to which that relief is meant to relate. 

C A S E  LAW T O  E X A M I N E  Therefore this relief cannot be granted through the 
plan change process. An example of this is a plan 
change which sought to schedule a number of 

P A S T  E X P E R I E N C E S .  buildings for protection in the Auckland City 
District Plan (Isthmus Section) ("the Scheduling 
Plan Change"). Some of the submissions to the 
Scheduling Plan Change, from both the 
community and planning professionals, sought to 
schedule buildings additional to those proposed 
by the Council. 

The receipt of such submissions has prompted 
the Council to investigate the issue of the "scope 
of submissions" and the options for processing 
and addressing such submissions. Set out below 
is the relevant law on the scope of submissions as 
well as the Council's approach that was taken for 
the submissions that were beyond the scope of t.he 
Scheduling Plan Change. In short, the key legal 
test is whether or not a submission is on the plan 
change." If it is not, the Council's approach to that 
sublnission is to advise the submitter that the 
submission is beyond the scope of the plan 
change and that it will not be considered by the 
Council or notified in the summary of 
submissions. 

LEGISLATION A N D  CASE LAW 
The starting point for the investigation referred 

to above is the relevant sections of the Act, which 
are set out below: 

Clause 6 of the First Schedule of the Act 
provides that "any person- ... may, in the prescribed 
form. make a submission to the relevant local 
authority on a proposed ...p Ian [change] that is 
publicly notified ..." 

Clause 7(1) (a) of the First Schedule 
provides that "a local authority shall publicly 
notify ... the availability of a summary of all 
decisions recluested by persons making 
submissions 012 a proposed ...p Ian [change] ..." 

Clause SB provides that "a local authority 
shall hold a hearing into subrnissions on its 

proposed ...p Ian [change].. ." 
The scope of subniissioris was considered in 

Hnlswctrer- Ho1clirrg.s L fd v Sel>v~n Disfrict 
Coc!rzcil (C36199) ("HalswaterXj. In Hulswater it 
was found that whether a submission goes beyond 
the scope of a proposed plan chanse "is a 
question of degree to be dealt with in a pragmatic 
fashion." Hril.rwatcr. also indicates that a useful 
starting point for determining whether a 
submission is beyond the scope of a plan change 
is to ask uthelher the submission (or. more 
specifically. the relief sought) deals with the type 
of change that is being proposed. For example: 

If the plan change is only in relation to the 
rules governing a specific zone, a submission 
dealing with the extent of the zoning is unlikely to 
be on the plan change (for example. Smrikr 
Holdii~ys IA'u 3) Lfd v Popcrrrrci Co~t i t !~  Council 
(1989) 13 SZTPA 420); 

If, on the other hand, the plan change is 
proposing changes to [he extent of a certain zone, 
i t  is unlikely thal a submissiori suggesting changes 
to the rules governing that zone would be on the 
plan change (for example. TNylor VMurruknu Ciy 
Cor1ncil(1979) S NZTPA 71). 

The key legal test that comes from the 
provisions of the Act and from Hulswarer- is 
whether or not the s~~blnission is "on the Plan 
Change." and applying this Lest is a matter of 
degee  that must be done in a pra-matic fashion. 
In addition, a key concern in the planning process 
is whether partias v,ho may be adversely affected 
by the relief sought in a submission have had the 
opportunity to voice their concerns by lodging a 
further submission. If the relief sought in a 
submission is beyond the scope of the plan 
change to which it is meant to relate it is unlikely 
that affected parties ntould be notified of the 
submission or would think to review the summary 
of submissions. and as such it is doubtful that they 
would lodge a further submission. Corlsequently. 
to allow subn~issions beyond the scope of the plan 
change would unduly extend its scope and cover 
matters ~vhich the public are unlikely to have had 
a chance to comment on. 

Finally. where a party wishes to go beyond the 
scope of a PI-oposed plan change, the Act 
anticipates thal this should be done by seeking a 
variation under Clause 1 6 4  or requesting a 
private plan change under Clause 21 of the First 
Schedule of the Act. Both of these processes 
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would enable potentially affected parties to 
become involved. 

PROCESSING SUBMISSIONS 
THAT ARE BEYOND THE 

SCOPE OF A PLAN CHANGE 
Having reviewed the legal issues: the Council 

had to decide how submissions beyond the scope 
of the Scheduling Plan Change would be 
addressed. The practice adopted was to send each 
submitter a letter advising that their submission 
sought items of relief that were beyond the scope 
of the Scheduling Plan Change and, as such, it 
would be inappropriate for the Council to notify 
or consider that part of their submission. 

The letters also advised submitters that if they 
disagreed with Council's treatment of their 

, 

submissions they could seek a declaration from 
the Environment Court as to whether the relief 
was in fact beyond the scope of the Scheduling 
Plan Change. The Council also decided that if a 
submitter indicated that a declaration would be 
sought, it would be wise to wait to notify the 
summary of submissions until the declaration was 
given, thereby avoiding any possibility of having 
to renotify the summary. Alternatively, the 
Council could have themselves sought a 
declaration from the Environment Court as to 
whether to notify and/or consider the submissions. 
However, in the circumstances, it seemed unfair 
that the Council should have to bear the costs 
involved in such a proceeding. 

It was also considered appropriate to inform 
the submitters about the other options that were 
available to them. These options included 
applying for a private plan change or attending 
the public forum of the relevant Council 
committee to seek that the matter be investigated. 
In some instances, it may be that the submitters' 
concerns can be forwarded to the appropriate part 
of Council for investigation and/or action, for 
example, where their relief requests alteration to 
roading layouts to solve safety issues or an 
increase in paslung time limits. It must be 
remembered that participating in the planning 
process can be quite daunting and unknown to lay 
submitters, and the submission process is 
sometimes used to express concerns on other 
matters relating to a submitter's neighbourhood or 
particular concerns. 

Following the notification of the summary of 
subnussions, it is usual for some submitters to 
request a full copy of some or all of the 
submissions. It was decided that if a copy was 

requested of a submission which sought relief that 
was beyond the scope of the Scheduling Plan 
Change, that the invalid relief of the submission 
would be tagged so that it could be identified by 
further submitters. This was by placing brackets 
around the relevant text and explaining in a note 
wntten on the submission that the Council 
considered those parts of the text to be invalid. 
T h s  practice meant that Council would then have 
been entitled to treat any further submission that 
was lodged in respect of the invalid text as also 
being beyond the scope of the plan change and 
hence invalid. 

Clause 10 (I) of the First Schedule requires 
that the Council "give its decisions, which shall 
include the reasons for accepting or rejecting any 
submissions (grouped by subject matter or 
individually)." While it is acknowledged that this 
clause does not have the proviso found in other 
clauses, namely that the submission must be on 
the plan change, legal advice was that no mention 
need be made of submissions or parts of 
submissions which were found to be beyond the 
scope of the Scheduling Plan Change. The 
Council does not have the jurisdiction to consider 
whether to accept or reject submissions that are 
beyond the scope of a plan change, and, therefore, 
invalid submissions do not meet the point of the 
process to which Clause 10 applies. Submissions 
that are beyond the scope of a plan change 
ultimately do not enter the plan change process. 

This approach can also be seen as being one of 
commonsense given that it would create an 
anomaly if mention were to be made of an 
irrelevant submission in a hearing report when it 
has been excluded from the summary of 
submissions as i~~elevant and not to be considered 
by the Council. 

The issue of submissions being beyond the 
scope of plan changes are now a matter that the 
Council is taking into account for all submissions 
received to plan changes. 

The outcome of the above investigation has 
concluded that there are clear circumstances 
where the relief sought in a submission is beyond 
the scope of the change to which it meant to 
relate. Procedures need to be reviewed and altered 
accordmgly and, in such situations, the matters 
rai'sed in the s~tbmission will not be considered by 
the Council and will not be included in the 
summary of submissions. It is important to 
remember that each situation must be assessed on 
a case by case basis and that it is quite likely that 

there may be a degree of greyness in some 
submissions. 

Form 3 in the Act sets out the information 
requirements on making submissions to plan 
changes. As part of the above review of 
procedures, the Council is also amending its 
submission form to give more guidance to 
submitters on how to fill in the form and what sort 
of information should be provided. This includes 
what should be considered when advising Council 
of the relief that a submitter is seeking. 
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LE OF PLANNERS 
Planners of course have an advantage in all 

this because they are much more familiar with 
the language of the new Act than the rest of us. 
And many planners have extensive experience 
with the consultation process, Maori issues, 
strategic planning - perhaps even this 
ambiguous notion called sustainability. The 
identification of community outcomes may 
have implications for district plans and there is 
a great opportunity for the integration of 
monitoring between the RMA and LGA. 

This is a generalisation of course, but 
planners also have an influential style about 
them. This will be a valuable skill in the new 
environment. One commentator recently 
referred to the new Act requiring a shift from a 
"transactional paradigm" to a "relational 
paradigm" - planners might do well in this new 
order. 

CONCLUSION 
LGA 2002 (along with the other legislative 

and policy change occurring at the moment) 
requires that local authorities stand back and 
take a 'first principles' 11 ray they are 
operating. It presents a opportunity 
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Peter is n senior consultant in MUIH 
~Managernerzr Seivicer - n division of lMWH 

New Zeclland Ltd spccialising l i t  the provlrlon 
of practical rmlulgement services to the local 
govenzment sector You ccliz contact Peter at 
peter-rt~~i~efielrl@mwkglcrhal.cont or 09 580 
4574. For inore it$onnalion on this nncl other 
matterP visit our websife 
~vw~v.rnu~~l~global.co~n/nz. 
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