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PREFACE

This guide forms part of a professona development programme
prepared for locd government politicians on ther roles and
responsibiliies under the requirements of the Resource
Management Act 1991 (RMA). The guide in conjunction with
a ndiond seminar series is desgred to assst councillors and
community board members (particularly first time councillors
and members) in undersanding ther role in implementing the
RMA and in particular their responsibilities as decison makers.

Funding for devdoping and implementing the professiond
devdopment progranme has been provided from the
Sudanable Management fund of the Miniger for the
Environment.

Professond expertise in the development and implementation of
the programme has been provided by:

New Zedand Planning Inditute

New Zealand Law Society

Loca Government New Zedland

Minigry for the Environment

In preparing the guide, account has been taken of the possibility
that the RMA will be amended in the near future. The guide
has been designed to easly be updated to accommodate any
amendmentsto the RMA.

The purpose of the guideisto:

introduce coundcillors and community board members to the
overd| philosophy, requirements and procedures of the RMA

identify councils' functions under the RMA

provide an introduction to and a support document for the
national seminar series

provide a reference document for councillors and community
board members when preparing for and attending hearings.

Relevant RMA
Provisions
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OVERVIEW

| ntroduction

What is the
Resource

Management
Act?

Coundcillors and community board members are authorised to
exercise powers and functions under the RMA.

Decisons of Council Committees involved in implementing the
RMA (ie heaings committees regiond/digrict plan
committees) have far reaching effects on communities and on
the resources of an area. These can range from, for example,
effects on individud property owners as to how they use ther
land, right through to effects on large corporations in terms of
mgjor developments and projects. As a consequence, Councils
have responghilities to ensure that dl decisons are made in an
informed, congstent and transparent manner. Decisions made
under such circumstances will result in the effective and efficient
adminigretion of the RMA, better environmenta outcomes and
the promation of sustainable management.

This resource kit, combined with the nationd seminar series has
been desgned to provide locd government politicians with
information and skills to make sound decisions in accordance
with the requirements of the RMA.

The RMA is a single overriding Act which sets up a resource
management system that promotes the sustainable management
of natural and physical resources.

The RMA is the principa dtatute for the management of land,
dructures, subdivison, water, soil, the coadt, energy, ar and
pollution control induding noise contral. 1t sets out the rights and
responsibilities of individuas, councils, and centrd governmernt.

The purpose of the RMA is to promote the sudtainade
management of naturd and physca resources. This purpose
goplies to every pat of the Act and everyone (including
councillors and community board members) who exercises
functions and powers under the Act must ensure this purpose is
promoted. The RMA is focused on the effects of resource use
and is concerned with, among other matters, ensuring that the
adverse effects of any activity on the environment are avoided,
remedied or mitigated.

Relevant RMA
Provisions

Lvperson includes the Crown, corporation sole, and also a body of persons, whether corporate or incorporate.
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How the RMA The RMA ses up a planning system under which regiona and

Works

digtrict councils prepare and administer plans. These plans can
dlow activities "as of right", require activities to firg obtain
resource consent before establishing or prohibit activities from
an area atogether. The manner in which an activity istreated in
a plan depends largdly on its potentia effects and the type of
environment envisaged by the locd community for agiven area

Each community is responsible for the development of its own
plan. As such, plans can differ widdy from digtrict to district
and region to region. It does not smply follow that because an
activity is permitted in one didrict it will automaticdly be
permitted in another.

The RMA sdts in place a framework for assessing resource
consent gpplications (ie. consents for activities which a plan
does not dlow "as of right”). This framework includes
information to be provided with gpplications, procedures for
processing gpplications and matters which councils must
address in making decisons on whether to grant or decline a
resource consent application.

In terms of the procedures which must be followed in the
preparation and consideration of plans and applications, the Act
provides extensve opportunities and requirements for
conaultation and involvement of affected parties, tangaa
whenuaand the wider community.

The concept of sustainable management, and responsble
environmenta practices, are fundamenta to the exercise of any
powers under the Act or the utilisation of resources. The RMA
prevents any use of land in amanner that contravenesaruleina
plan unless the use has been alowed for by way of a resource
consent. It also redtricts the use of water, river and lake beds,
the coastal marine area or the discharge of contaminants into
the environment unless such activities have been expresdy
provided for in a plan. The Act does however, dlow for

certain emergency works to override these restrictions.

The RMA contains an overriding requirement thet every

persort has a duty to avoid, remedy or mitigate any adverse
effect on the environment arisng from an activity carried out by
or on behdf of the person. This applies whether an activity is
alowed as of right by a plan or has been granted a resource

Relevant RMA
Provisions
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PART 11

What is
Sustainable
Management?

consent.

Sudainable management is defined in the Act as meaning the
management of resources in away or a a rate which enables
people and communities to provide for their economic, cultura
and sodid wdl being while sustaining the potentia of resources
for future generations, protecting the life supporting capacity of
ecosysems and avoiding, remedying or mitigeting adverse
effects on the environment.

The purpose of the Act is to “promote’ sustainable
management, which recognises that achievement of the concept
may not be immediate. The concept of sustainable management
is not enforcegble againgt any person or body. However it is
the cornerstone of the legidation and defines its underlying

philosophy.

The concept of “sustainable management” is somewhat unique
to NZ. It differs from the concept of “sustainable development”
frequently referred to in internationd contexts, in that sustainable
management focuses on the biophysicd aspects o the
environment.  In contrast, “sudtainable development” places
equa emphasis on socid and economic aspects. Socid and
economic condderations play some role in decison making under
the RMA, through ther indusion in the definition of the word
“environment”, but this is quite limited. In particular socid and
economic planning are not part of sugtainable management.

The diagram beow puts the RMA concept of sugtainable
management in the wider context of sustainable development.
While there is a smdl overlgp with the economic and socid
spheres, the emphasis is on naturd and physica resources - air,
water, s0il, land, structures and ecosystems.

Relevant RMA
Provisions

Sections 5, 6, 7
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SUStainahle | e————
Develonment.

Qistainahle
M anaoement.

Biophysical

The intent of the act is to provide a framework within which
people and communities can achieve their aspirations.  This
intent is limited only to the extent necessxy to prevent
environmental damage and to protect resources for the future.
However, in using naturd and physical resources, it is incumbent
upon everyone to condder and limit the adverse effects their
activitiesmay have.

The opportunities for private action and benefit from using the
natural and physcd environment, found in section 5 of the Adt,
are dso counter balanced by an emphass on some “public’
aspects of the environment. Thus section 6 sets out severd
matters of nationd importance. These are priority matters,
which decison makers must recognise and provide for. These
indude:

preservation of natura character in coastd aress, and aong
rivers and lakes

protection of outstanding natural festures and landscapes
protection of areas of Sgnificant indigenous habitat vaues
protecting and improving public access to the coadt, lakes and
rivers

recognisng traditiond maori reationships with neturd
resources.

Thus change and development in cetan areas must be
particularly carefully evduaed to ensure that the matters of
nationa importance are given proper weight.

As wdl as these considerations section 7 includes a list of other
matters © which particular regard must be had. This lig is

Relevant RMA
Provisions
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TREATY OF
WAITANGI

wide-ranging and includes complex concepts such as amenity
vaues, sewardship, kaitiskitanga, heritage and intringc values,
a wdl as dficent use condderaions and any finite
characterigtics of resources. There is now substantial case law
from the Environment Court relaing to esch of these aspects,
and how they might goply in each stuation must be carefully
consdered.

These “Part 11" matters apply in the preparation of policies and
plans, aswdl asin making decison on individua gppreciaions

The Treaty is a partnership between Maori and the Crown.
However under the RMA, the Crown has ddegated significant
powers and functions to loca authorities  Accordingly, locad
authorities and tangata whenua of the loca area (iwi) can be
considered as Treaty Partnersin terms of the RMA.

The RMA requires that in achieving the purpose of the Act (ie.
sugtainable management of resources) al persons exercisng
functions and powers under the RMA shdl take into account the
Tresty of Waitangi. By virtue of section 8 of the RMA
councillors and community board members mugt teke into
account the principles of the Treaty of Waitangi in their resource
management decison making.

As ye, unfortunady, there is no authoritative or definitive
interpretation of what are the principles of the Treaty.
However, case law and in particular case law under the RMA
has identified key “cornerstones’.

* responshility of treety partnersto act fairly and
in good faith

* responghility of reasonable co-operation

* obligation to consult in agenuine and open
minded manner thet enables informed

Jed SO ekt

The Environment Court has confirmed that for the purposes of

Relevant RMA
Provisions

Section 8
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FUNCTIONS
AND POWERS

Central
Government

section 8 of the RMA conaultation is one of the principles of the
Treaty of Waitangi.

The two Minigers of the Crown that have directly authorised
functions and powers under the RMA are the Minigter for the
Environment and the Minigter of Consarvation. In adminigtering
these duties they are asssted and advised by their respective
Minidries.

Minister for the Environment

The rale of the Miniger for the Environment, and Minidry, is
one of overview of peformance and monitoring of the
implementation of the RMA.

Key functions of the Minister are:

* the tting of nationd environmental standards

by regulation

* recommending the issuing of nationd

policy statements and water conservation orders

o “cdl in” of resource consents of nationd

sgnificance for decison by centrd government

 gpprova of requiring authorities and

heritage protection authorities

» monitoring the rdationship between centra

government and loca government in terms of

their functions under the RMA.

The Minigter can dso gppoint people to carry out the functions,
powers and duties of locd authorities where they are not
performing their roles adeguately.

The Minigry produces a wide range of publications to assist

Relevant RMA
Provisions

Sections 24, 25,
26,27

Section 43

Section 52, 214

Section 140

Section 25
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Relevant RMA
Provisions
councils and the public undersanding and implementing the
RMA. It dso makes submissons and appears & some Council
hearings as a representative of the Minigter, if matters of
national interest are at Sake, or as an advisor on practice.
Minister of Conservation

The Miniger of Conservation asssted by the Department of
Consarvetion has the responghility for the overall management | Sections 28,
of the coast by way of the following functions. 28A

* preparation of the New Zedland Coadtd
Policy Statement Sedtion 57

» gpprova of regiond coastd plans

« dediding on applications for coastd permits for|| Section 119
restricted coadtd activities

* monitoring the New Zedand Coastd Policy
Statement and coastal permits granted by

theMiniger.

The Department if Conservation plays an active role in coagtd,
heritage and consarvation issues, makes submissons and
gppears a hearings to ensure that these matters are adequately
consdered in the RMA context.

Local

Government
Regional Councils

Regiond councils have a key role under the RMA in devedloping | Section 30
regiond policy datements and regiond plans to ensure the
integrated and sustainable management of a region’s resources.
They are primarily responsible for the management of:

e water;

* ar qudlity;

* 0il;

» bedsof lakesand rivers,
 geothermal resources; and

Project N° 70516.00 Page 8 October 1998



* pallution contral.

In terms of land use, regiond coundils responsibilities are limited
to:

* naturd hezard mitigation

» 0il consarvaion

* maintenance of water quality

o mitigation of the adverse effects of hazardous
substances and

» distance of beds of rivers and lakes

Along with the Minigter of Conservetion, regiona councils have
joint responshbility for the management of the coast and the
coastdl marine area.

Regiond councils mugt prepae the following planning
documents.

* Regiond policy satements which set out

the objectives and polices for the integraed
management of the resources of the region.

* Regiond coesd plans which st out the objectives,
policies and rules for the management of the coastd
marine environment.

Regiond coundils have the option of preparing other regiona
plans such as ar plans and water resources plans, or may
adminigter these respongibilities directly under the Act.

In respect of resource consents, regiona councils are reponsible
for processing gpplicationsfor:

» coadtd permits - eg to reclam, occupy, disturb, erect a
dructure, discharge acontaminantinthe  coastd marine
area

o Wwater permits- eg. to take, use, dam or divert water

Relevant RMA
Provisions

First Schedule
Part |
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Relevant RMA
Provisions

o discharge permits - eg. to discharge contaminants to
land, air, water.

 disturbance of beds of rivers and lakes

* land digurbance activities which may be of regiond
sgnificance

Territorial Authority (District and City Councils)

Territorid authorities key function under the RMA rdate to | Section 31
land use management. Thisindudes

* the prepardion of didrict plansto managethe  effects

of the use, development or protection of land ad

asociaed resources of the didrict, control  of
abdivison and noiss and control of effects of
activities on the surface of water

* processng resource consent gpplications for land
use and subdivison.

Unitary Authorities

Unitary authorities combine the functions of both regiond
councdils and territorial authorities.  There are currently four
unitary authorities - Gisborne Didrict, Marlborough Didtrict,
Nelson City and Tasman Didlrict.

Overlap of There are cetan overlgps between the responshilities of
Responsibilities regiond councils and territorid authorities. Examples of this
occur in the management of naturd hazards such as land
ingability, inundetion and flooding, and of hezardous substances
Who takes responghility for such functions must be resolved
between regions and didrict, in order to provide certainty for
resource users and the generd public. The regiond policy
satement may define these respongbilities.

PLANNING
DOCUMENTS

Project N° 70516.00 Pege 10 October 1998



The principd means of implenting the purpose and requirements
of the RMA is through a hierarchy of planning documents (ie.
policy statements and plans). These documents st out the
policies and methods for the integrated management of the
resources of regions, didricts and cities and should address the
effects of activities on the environment rather than the arbitrary
regulaion of activities.

Given the importance of policy statements and plans it is
essentid that locd government politicians are actively involved in

the preparation and implementation of these documents.

Relevant RMA
Provisions
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Resour ce Management Act | nstruments

Central Government National Policy )
Regulation
Statements and egulations New Zealand
National Coastal Policy
Environmental Statement
Standards.
Water Conservation »
Orders
\ 4
Regional Policy . .
Regional Policy Statements
» Heritage Orders
« Designations
\4 \4
« District Plans * Regional Plans
Plans - « District Rules « Regional Rules
»

» Regional Coastal Plans

Y \4
City and District Councils Regional Councils issue
issue the following the following permits:
consents: * Water
eLand use « Coastal
«Subdivision « Discharge

Note: Unitary Authorities incorporate the functions of both Regional Councils and District Councils.

Regional Regiond policy statements are mandatory documents prepared  Sections 59, 60,
Policy by regiond councils. Their purpose isto provide an overview of 61, 62
Statements the resource management issues of the region and to set out the

policies and means for achieving the integrated management of

the resources of the whole region.

Policy datements are not precriptive.  Rather they establish
broad objectives and palicies to be achieved in the promotion of
the sustainable management of a region’s naturd and physica
resources.

Project N° 70516.00 Pege 12 October 1998



All regiond and didrict plans must be consstent with regiond
policy Satements.

Regional Plans

Regiond plans except for regiond coagtd plans, are optiond.

These plans are prepared to assis regiond councils in carrying
out ther functions under the RMA and can be used to st
parameters for the use of such public resources as water, beds
of lakes and rivers, air and the coasta environment.

Each region is responsible for the preparation of its own plans, as
such rules which gpply to the management of resources may
vay from region to region. There is condderadle flexibility in
the circumstances in which a region may choose to prepare a
plan, add in the contents of regiond plans.

Regiond plans focus on specid regiond resources or issues and
contain detailed policies and associated rules. The main types of
plans prepared by regiond councils are:

Regional Coastal Plans

All regiond councils must prepare a regiond coastd plan.
These plans control, for the coastd marine arear

* occupation, disturbance, damage of foreshore or
seabed

 extraction of sand, shingle etc.

* taking, use, damming and diversion of water

* discharge of contaminants

* introduction of plants

» surface water activities

Regional Water Plans

These plans provide a use and management drategy for a
region’s water resources and for the beds of lakes and rivers.
They control:

the taking, use, damming and diverson of water
the quantity level and flow of water
» discharge of contaminants and water quaity

s U ad deveopment of Tiver and teke teds

Sections 63, 64,
65, 66, 67, 68,
69, 70
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District Plans

They may apply to specific water places, or over the whole
region.

Regional Air Plans

Regiond ar plans st out a framework for the management of
environmentd effects of dischargesinto air.

Regional Land Management Plans

The preparation of regiond land management plans is optiond.
These plans may manage the use of land in respect of:

P | st oo
SUIT CUNSa VAot

e naturd hazards

o dorage, use, disposa or trangportation of hazardousg

substances

» discharge of contaminants

* mantenance and enhancement of the quantity and
qudity of water

Other Regional Plans

Depending on the region, there may be specid purpose plans
such as waste management plans, or plans relaing to a specific
river or lake. Regions are now tending to try to consolidate their
plans to better address their primary function of integrated
management.

Didlrict plans are mandatory and ae designed to asss digtrict
and city councils in carrying out their functions under the Act.
Digrict plans are concerned with the use, development and
protection of land and associated resources. They seek to
control:

o atud or potentid effects of any use of land
incdluding avoidance and mitigation of natura hazards
and the adverse effects of hazardous substances

* subdivison of land

e @mission of noise

o dffects of activities on the surface of water in rivers
and lakes

» effects on the community, resources, culturd and

Sections 72, 73,
74,75, 76, 77
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Activities

heritage Stes, and the landscape

crcumgtances when a financid contribution may be
imposed

locations or circumstances where esplanade reserves
or grips will be required

» the stde, sequence, timing and relative priority of

public works goods and savices induding public
utility networks.

Didtrict plans generdly comprise three parts:

0]

(i)

(i)

Issues, Objectives and Policies - this section
identifies the mgjor resource management issues for the
digrict, and the environmenta outcomes that a council

seeks to achieve. The objectives and policies set out the
direction a council intends to teke in respect of the
identified issues and outcomes. They assst the Council

in making decisons on resource consent gplications,
and set out methods other than rules that the council

intends to use to address the resource management
issues that have been identified.

Rules - in many cases the method used in adidtrict plan
to achieve objectives and policies will be the setting of
rules to control land use.  Rules indude defining the
datus of activities and the imposition of standards and
conditions to control the effects of activities. Each rule
has the force and effect of aregulation under the RMA.

Planning Maps- the maps form an important part of a
digrict plan. They illustrate where particular policies or
rules apply. They help to describe a didrict grgphicaly,
interpret  objectives and policies and show  spexific
requirements of Sites.

Regiond and didrict plans can indlude rules which regulate or
dlow ectivities in order to avoid, mitigate or remedy effects.
These rules can define the datus of particular activities or
activity groups depending on their actua or potentia effects.

Plans generdly identify five categories of activities. They are
asfollows.

Permitted Activity means an activity thet is dlowed by a

plan without a resource consent if it compliesin al respects  Section 2
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Comment

Transitional
Plans

with any conditions spedified in the plan.

*  Controlled Activity means an activity which is expresdy
provided for by arule in a plan, complies with the sandards
and terms specified in a plan and is only dlowed if a
resource consent is obtained. It should be noted that
councils cannot refuse to grant consent for controlled
activities. However, they can impose consent conditions on
agpects that have been set out in the plan.

* Discretionary Activity means an activity which is
provided for by arulein aplan, isdlowedonly if aresource
consent is obtained and which may have standards and
terms specified. A council can consent or refuse
aoplications for discretionary activities and may atach
conditions to a consent.

* Non-complying Activity means an activity which
contravenes a rule in a plan and is dlowed only if a
resource consant is obtained. A council can consent or
refuse gpplications for non-complying activities, depending
on drict testsin the RMA.

*  Prohibited Activity means an activity which a plan
expresdy prohibits and describes as an activity for which no
resource consent shall be granted.

Most councils throughout New Zedand are in the process of
introducing new didrict or regiond plans - the first for the area
prepared under the RMA. Once a new plan (proposed plan)
has been publicly notified it becomes a satutory document and
eech rule has the force of a regulaion under the RMA. All

proposed activities and works must cmply with the provisons
of anew plan. Where they do not, a resource consent must be
obtained.

Exigting digtrict plans which have been prepared under the Town
and Country Planning Act® are known as trangtiona plans,
Smilaly, there are trangtiond regiond plans which collect
together a range of dautory controls which were developed
under earlier legidation (eg permits for dairy shed effluent
trestment and discharges, air qudity regulations).

The provisons of these plans will continue to apply to activities

2 The Town and Country Planning Act 1977 was one of the Acts replaced by the RMA.

Section 2

Section 2

Section 2
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untii a new plan (proposed plan) becomes operaive.
Accordingly, proposed activities must comply with trangtiond
plans until dl reevant submissons and gopeds on a new plan
have been disposed of.
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Duty to
Consider
Alternatives

Resource
Consents

Section 32 of the RMA requires that before a council includes a
provison in a policy statement, regiond plan or didrict plan, it
must be satisfied thet the provison is necessary for achieving the
purpose of the RMA and is the most gppropriate means of
exercigng the council’s functions. The two principa aspects of
this section are that a council must be satisfied that any provison
is

necessary in achieving the purpose of the Act; and

the most gppropriae means of exercisng its functions, having

regard to efficiency and effectiveness relative to other

means.

In brief, this means that a council must be judtified in induding a
provison in a policy satement or plan. This judification must
relate to the knowledge that there will be adverse effects in the
environment if actions are not managed, and tha the particular
provison is the most gppropriste means of addressng the likely
adverse effects.

It would be fair to say that section 32 of the RMA is acheck to
ensure that a council does not introduce redrictions and
limitations through a plan to address problems that @ther do not
exig, or that would be more gppropriately dedt with in other
ways.

The obligation to consder dternatives not only gpdies to coundils
in terms of regiond policy satements and regiond and didtrict
plans but dso to centra government in repect of nationa policy
Satements and nationd environmental standards.

The requirements of section 32 must be given careful
consideration by dl those involved in the preparation of policy
daements and plans. Councillors have the ultimate
respongbility of ensuring that any proposed provisons are the
most appropriate means of exercisng the councl’s functions,
and thet there are not other more suitable dterndtives.

A key function for councillors and community board membersis
meaking decisons on gpplications for resource consents.

Resource consents are needed where a plan specifies that a

Relevant RMA
Provisions

Section 32
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Types of
Consents

consent must be obtained for an activity, and where an activity
cannot meet the conditions, sandards and terms s&t out in the

plan.

In the absence of plans and in the trangtiond period while new
plans are in preparaion under the RMA, consents may aso be
directly required under Part 111 of the Act.

The RMA provides for the following types of resource consent:

L and Use Consent

A land use consant is a consent to use land in a manner that
contravenes arulein aregiond or digrict plan.

Land includes the surface of water in alake or river, and the bed
of any lakeor river.

Land use consents can be issued by both regiona and didrict
coundils

Subdivision Consent

A subdivison consent is a consent to the division of an alotment.
A subdivison indudes- unit titles, cross leases, company leases
and any other leases goply for 20 years or longer. Subdivison
consents can only be issued by didrict/city councils
Amdgamation of dlotments dso technicdly require subdivison
consents, unlessarulein aplan permits them.

Coastal Per mit

A coagtd permit is a consent to underteke activities in the
coagtd marine area and includes the erection of dructures,
occupation of land, remova of materias, occupation and use of
coasta water and discharge of contaminants. Coagta permits
can only beissued by regiond councils.

Water Per mit

A water permit is a consent to take, use, dam or divert water or
heet or extract energy from water. Water permits can only be
issued by regiond councils.

Relevant RMA
Provisions

Section 87

Section 9, 13

Section 11, Part

Section 12, 14,
15

Section 14
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Relevant RMA

Provisions

Dischar ge Permit
A discharge permit is a consent to discharge contaminants into | Section 15
the environment indluding:

contaminants of water into water

contaminants onto land

contaminantsinto ar
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RESOURCE CONSENTS PROCEDURE

Figure2
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Applications

The procedures to be followed in gpplying for resource consents
are sat out in the RMA. Plans aso specify what information
and maerid mugt be provided to sdidfy the coundl’'s
requirements before an gpplication is accepted. Council officers
decide whether glications contain sufficient informetion for
processing.

All gpplications must include an assessment of the effects the
proposed activity may have on the environment.  The maiters
which should be addressed in such an assessment are set out in
theRMA.

The amount of detailed information thet needs to be provided in
an gpplication depends in the type of resource consent and
corresponds with the scale and sgnificance of the effects the
activity may have on the environment.

Councils are able to request further information reding to an
goplication to enable better understanding of the nature of a

proposal.

The RMA sets out drict time frames which councils must
comply with in the processing of applications. Figure 2 sets out
the process and time frames involved.

Applications for resource consents should be in the prescribed
form st out in the RMA.  Applications should include:

1) A desription of the activity for which consent is sought
and itslocation,

2 Anassesament of any effects the activity may have on the
environment and the ways in which any adverse effects

may be mitigated,

d Informaion on affected persons and consultation
undertaken,

4)  Any information required to be included in the application
by plans or regulaions, and

5 A satement specifying any of the resource consents
required and whether they have been applied for.
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Notification or
Non-
Notification

HEARINGS

Applications should identify those persons intereted in or
dfected by a proposd, the consultation undertaken and any
response to the views of those consulted. The level and extent
of consultation depends on the impact an activity will have. In
generd, the greater the effects, the more extensve and
comprehengve the consultation.

Affected or interested parties may include neighbours, tangata
whenua, resdents groups, environmenta groups, and others.
Trade competitors are not interested parties.

Councils have the discretion to decide whether an gpplication
requires public notification or whether it can be treated as non
notified.  Council officars are usudly given the ddegated
responsihility to make such decisons

Public natification means that an gpplication is advertised in the
public notices section of the locd paper, anatice is put up on the
Site concerned, affected persons are sent a copy of the notice,
and submission are cdled for.

There is a generd presumption that dl gpplications will be
notified but the RMA sets out circumstances where gpplications
need not be natified. 1t is not necessary for controlled activities
to be noatified provided the consant of affected partiesis obtained.
With discretionary and non-complying activities a Council can
decide not to notify an gpplication if it is satisfied thet:

1) The adverse effect of the activity on the environment will
be minor; and

2 Written approva has been obtained from every person who
may be adversdy affected

Coundil officers decide which persons and organisation may be
affected by a proposa and from whom written gpprova must be
obtained. In practice, over 90% of gpplications nationwide, are
nor+natified.

Participation in hearings is probably the most important function
undertaken by Councillors and community board membersin the
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Delegation

Power s and
Duties

exercisng of powers under the RMA. For the main part
Coundillors are involved in hearing and deciding on gpplication
for resource consents or submissions on policy statements and
plans.

Councils have the power to delegate decison making functions
to ocouncil committees, community boards  hearings,
commissoners ( who may be any appropriate person appointed
properly under the Act) and staff. This generaly occursin order
to ensure more efficient dedsion making or to avoid conflicts of
interest.

Delegation, other than to a council committee, however, does not
extend to preparing, gpproving or changing policy Satement or
plans. Community Boards and Commissioners can, however,
hear these matters and report back to the council. Staff may
ded with many matters, other than policy, but may not grant a
resource consent for a notified non-complying activity or meke
recommendations on designations or heritage orders.

Delegation does not remove respongbility and accountability for
decisons

Hearings are hdd in reldion to the following:

A proposed policy statement plan, or change or variaion to a
policy satement or plan

An gpplication for resource consent

An gpplication for a review or aresource consent or change
of consent condlitions

A requirement for adesignation or heritage order.
A decison on anon-natified resource consent

Hearings are to be hdd in public and conducted without
unnecessary formdity. Applications ard any submitters who
have dated that they wish to be heard may spesk. A Council
can limit the hearing of people with the same interest if there is
likely to be excessive repetition. Those making submissions may
be questioned only by members of the hearing committee, and
no cross examination by other paties (applicant, other
submitters) is possible.
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Officer Reports

Natural Justice

Applicants and submitters can engage lawyers and expert
witnesses (i.e planners, engineers, landscape  architects,
scientists) to asss them in presenting their goplications and
submissions to the hearing committee.  Expert witnesses should
usudly produce written evidence and should specify ther
qudifications and expertise to the hearing committee. Lawyers
act as advocates for gpplications and submitters in contragt to
the role of an expert witness who can only present his or her

expert opinion.

To as3g coundillors in hearing and deciding on gpplications and
submissons, council officers or consultants employed by a
council should provide written reports on the matters subject to
the hearing. The reports should contain recommendeations on
whether on gpplication should be granted or dedined and
submissions be dlowed or disdlowed. If conditiona approvd is
recommended, draft conditions should be set out. A report
should also s&t out the reasons for the recommendation.

Reports should be circulated to applicants and dl submitters a
least 5 working days before the mesting.

Hearings provide one of the few opportunities for the public to
interact directly with councillors. If hearings operate well the
public gain an impression that the council is a fair and effective
decison making body. If the oppodte impression is gained there
is a greater likelihood thet the council’ s decison will be gppeded
to the Environment Court. Decison making must be fair and
transparent.

When conducting hearings a council (in practice normdly a
committee of council) has a specid judicid or ques judicid role.
The provisons of the Commission of Inquiry Act 1908 apply in
respect of:
. powersto maintain order

evidence

powers to summon witnesses

sarvice of summons

protection of witnesses

alowance for witnesses

In addition to the datutory requirements, the hearing process
must adhere to the common law principles of “naturd judtice’.
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Duty to Avoid
Unnecessary
Formality

The expression naturd judtice relates to a general concept rather
then a specific rule, and thus there is no precise definition of the
term. The essence of the concept is Smply a generd notion of
procedurd fairness. The effect of the requirement is that
councils are expected to conduct hearings in a manner which is
“inherently fair and jugt.”

All gpplicants and submitters have a right to a hearing before
unbiased adjudicators. To fed they have been treated fairly, a
person will generdly expect at the very lesst:

1) that they will be given afar opportunity to be heard; and,

2 tha the councillors involved will take an impartid gpproach
to their case

It isaso important to ensure that a council not only acts fairly but
is dealy seen to be acting farly. For example, ddegaing
decison making responshilities to a commissoner where a
proposa involves coundl land, coundl funding, a paticular
councillor’s interests and possibly interests of senior gaff. Such
an action will avoid any perception of possble bias. It isnot a
quesion of whether a coundl is cgpable of putting adde
irdevant condderations, but is rather a matter of public
perception.

For the same reason, it is important that councillorsinvolved in a
hearing do not have any private discussons with gpplicants or
submitters before hand, or between a hearing and making a
decison, or make any comment to the media

Any persond or financid interest on the outcome of a hearing
must immediately exclude a councillor from teking part. There
is no need for coundillors to be excluded smply because they
know the peopleinvolved.

The RMA gpecifies that the hearing process shdl “avad
unnecessary formality”. A delicate baance has to be achieved
to meet this requirement, as hearings do involve formd
procedures. However, often those taking part in the hearings
have had little or no experience of such procedures and need to
be put a ease to enable them to fully contribute.

Some ways of making hearings “user friendly” and effective
indude
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The layout of the room should ensure everyone can be seated
and can hear what is said. In some hearing rooms there is a
danger of the main parties taking up tables at the front and
effectively excluding everyone ese.

The charperson should introduce the hearing pand and
council officers present. It is advisable for the councillors and
officers to refer to each other and participants in the hearing
by surnames even if, for example, a councillor knows one of
the submitters well.

In opening the hearing, the chairperson should briefly explain
the procedure that will be used and ask if there are any
questions about this. The opportunity can be taken to mention
that the Act prevents the parties from questioning each other,
and that each party is to be given the opportunity to ek
without any comments or interjection from others. “House
keeping” matters can be mentioned such as the time the
hearing pand intends to take bresks.

An order of hearing should be arranged a the outset. Some
councils hear from their officers fird. Any reports from
officers or consultants have to be sent to the parties at least
five working days before the hearing (section 42A) and
participants will often want to refer to these reports, so there
is some logic in having them presented a the beginning of a
hearing. Other councils prefer to dea with officers reports
towards the end of hearings so that the officers ae able to
comment on the evidence presented by the paties. The
norma (and logica) order for hearing the parties is to hear
from the gpplicant fird, followed by submitters in support,
then submitters in oppogtion. It is normd to give the
goplication aright of reply a the end of each hearing. It is
important to ensure that thisis limited to aresponse and is not
used as an opportunity to introduce new information. If new
information is introduced as pat of a right of reply, the
submitters should be given an opportunity to comment on it.
If a hearing is likely to take some time (some can teke
severd dayd) an atempt should be made to dlow people to
meke ther presentations at times to fit in with any other
commitments.

Participants in hearings can be asked (in the notice of hearing
which must be sent out a least ten working days before a
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Joint Hearings

DECISIONS

hearing) to provide copies of submissons and evidence
There is, however, no legd requirement for people to do so,
and people must be dlowed smply to make ord submissons.

Members of hearing pands should address dl questions
through the chairperson and should avoid meking comments
in the course of asking questions.

Conditions which could be applied if consent is granted will
usudly be suggested in dficers reports and sometimes by
the parties. If there isthe possibility that some other condition
might be attached to a consent (for example an idea that one
of the hearing committee members has), this should be raised
during the hearing and the parties given an opportunity to
comment on it.

Where councillors make a gte vist after a hearing, it is
important that this does no become an opportunity for the
paties to meke further comment. The best solution is
normally to seek permisson from the applicant a the hearing
to make a site vist, and to indicate that the hearing committee
will make the dte vidt without any of the parties present. If
it is necessary to have the applicant present (for example
where there is a need to enter buildings) the opportunity
should be given for other parties to be present.

The RMA encourages joint hearings where severa resource
consents in relation to the same proposa have been lodged with
different councils (i.e. a didrict council and a regiond council).
Councils mugt jointly hear such applications unless they agree
that the applications are sufficiently unrelated and the gpplicant
agressthat ajoint hearing is not necessary.

The regiond council will act as the coordinaing agency unless
agreed othewise.  Separate discusson can be issued but
consent conditions must be congstent.

Joint hearings can save applicants and submitters significant time

and money, and are an efficient means of adminisering the
resource consent process.

Decison meking mugt be lawful, ar and trangparent.
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Resource
Consent
Applications

Councillors are expected to bring to the process their knowledge
and undersanding of the community and their gbility to weigh
evidence and submissions. They must gpproach the processwith
an open mind.

Care must be taken to take into account al relevant matters and
not to take into account extraneous matters.  For example, a
digtrict or regiond plan must be taken into account whether or
not the particular councillors a the hearing agree with the
relevant provisons. Smilarly, decison makers should not take
into account whether an applicant “deserves’ a consent or a
submission to be dlowed because they are a “good person” or
thet the proposal isa*“good/bad ides!’.

Coundillors should not am to make “populis” decisons and be
swvayed by the number of submitters in support or oppostion.
Each case should be assessed on its merits in terms of the
requirement of the RMA and plans.

One of the purposes of public hearings is to ensure that all

information made available to the council is known to dl
interested parties. No additiona information, such as reports
from council staff, can be received after the hearing. If during
the course of a hearing it is evident that further information is
required to make a decison, the hearing must be adjourned and
any further information obtained and meade available to dl parties
for comment or prior to areconvened hearing.

The RMA sats out the matters that a council must consder
when making a decigon on aresource consent application

In the fird ingtance, the decison is subject to Part [ of the
RMA.. If aproposd is contrary to the purpose and principles of
the Act it cannot be granted.
Councilsshdl haveregard to:

any effects on the environment of dlowing the activity; and

any relevant regulations and policy satements

any rdlevant provison of regiond or didrict plans or proposed
plans
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Conditions

Notification of
Decisions

Time Frames

Any rdevant water consarvation orders, desgnations or
heritage orders

any other matters the council considers rdevant

The RMA specifies that councils cannot take account of any
effects of an activity on those affected people that have given
their written approva for a proposd. Also no account must be
given to the effects of trade competition on trade competitors.

Rules rdating to the granting of consent for controlled activities,
discretionary  activities, and non-complying activities are dso
gpecified, dong with redrictions on the granting of subdivison
consents and discharge permits.

Conditions may be attached to resource consents to control the
effects of an activity or to require a financid contribution, bond,
convenant or adminigtrative charge.  Consent holders have a
responghility to comply with dl conditions imposed. Failure to
do o can result in prosecution.

All applicants and submitters must be natified in writing of the
council’s decisons.  Such natification should dso st out the
council’s reasons for the decisons.

Submitters and gpplicants have 15 working days to lodge appedls
or references with the Environment Court if they are dissatisfied
with the decison.

A resource consent commences once the time for gppeds has
expired. Where apped s have been lodged, the resource consent
darts once the Court’s decison is made or the apped is
withdrawn.

Land use and subdivison consents are for an unlimited period
unless otherwise specified in the consent. The maximum period
for any other consent - a coasta permit, water permit or
discharge pamit, is 35 years.  Applications should specify the
time period for the duration of a consent, which is being sought.

The RMA ates that unless a resource consent is taken up or
used within two years of the date of the commencement of the
consant, it lapses. Provision is made for requests for extensons
and gpplicants can seek alonger commencement time frame.

Relevant RM A
Provisions

Section 108

Section 114
Fire Schedule
Clause 11

Project N° 70516.00

Page 31

October 1998



CONSULTIATON

Land use and subdivison consents attach to the land and not the
aoplicant. Water, coestd and discharge permits are able to be
transferred to ancther person but not to another Site.

Conaultation under the RMA comprises.

conaultation by the crown, regiond councils and territorid
authorities in respect of the preparation of policy statements
and plans

conaultation by consent authorities (regiond councils and
territorid  authorities) in respect of resource consent
goplications

conaultation by gpplicants in respect of resource consent
goplications.

While the RMA includes provisions requiring that consultetion be
caried out, it does not prescribe how conaultation should be
undertaken or what outcomes are to be achieved. Current case
law provides the best guide to what is consultation and how it
should be undertaken. Key dements of consultation include:

ensure dl affected or interested persons are given the
opportunity to be part of the consultation process

ensure dl persons involved have aufficient understanding of
what is proposed to enable informed an useful response

provide sufficient opportunity and time for persons beng
consulted to suit thar view

ensure that consultation is undertaken in a genuine and open
minded manner

provide feedback to how views and opinions obtained through
the consultation process have been treated.

Conaultation does not mean negotidion or agreement or
acceptance of the views of the parties being consulted.

Tangata Whenua The duty to consult with tangata whenua arise from 100 main
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TO CONCLUDE

sourcesinthe RMA. These are

expressad or implied obligations imposad by particular
provison of the RMA; and

conaultation as a recognised principle of the Treaty of
Waitangi.

Consultation with tangata whenua is a means of easuring thet
decison makers act conggtently with the principles of the Tresaty
and are abdle to make informed decisons

Conaultation with tangata whenua must be undertaken by
councils in the preparation of policy datements and plans.
Applicants for resource consent are not required to consult with
tangatawhenua. However, the Environment has Stated that it is

recognised good practice.

The role of a decison meker under the RMA is a very
important one. Councillors and community board members who
underteke this role have a responghility to ensure that dl
decisons are made in a consstent, informed, fair and trangparent
manner.  In doing S0, this will achieve better environmenta
outcomes for the benefit of your didricts, cities, regions and
New Zedand asawhole.

“Good Luck”
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