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IN THE ENVIRONMENT COURT L NCRERG 2eto Ak 0059
AUCKLAND

IN THE MATTER of the Resource Management Act 1991

AND

IN THE MATTER of the direct referral of an application for resource

consent by Progressive Enterprises Limited to
the Environment Court under section 876 of the
Resource Management Act 1981

()

NOTICE OF MOTION BY PROGRESSIVE ENTERPRISES LIMITED
SEEKING DIRECT REFERRAL AND OTHER ORDERS

19 FEBRUARY 2010

RUSSELL MeVEAGH J D K Gardner-Hopkins/L A Hardacre
Phone 64 4 499 9556
Fax 64 4 499 0556
PO Box 10-214
DX 8X11189
Wellinglon




TO: The Registrar
Environment Court
Auckland
AND TO: " The Rodney District Council
- ANDTO: Submiitars on Progressive's consent application (55743)

PROGRESSIVE ENTERPRISES LIMITED ("Progressive") applies under
sections 87G(2), 269, 270 of the Resource Management Act 1991 ("Act”) for
the following orders.

A

That the Environment Courl accepts Progressive's consent application
(565743} ("Applicatlon”) for direct referral under section 87G(2) of the
Act, ‘

That the Applicatlon be case managed and héard with appeals on
Variation 125 and Plan Change 110 to the Rodney District Plan
{"Varlation appeais").

That the following timetable orders be made (consistent with the
orders already made In respect of the Variation appeals):

(a) Evidence in chief fo be exchanged by 9 Aprii 2010.

(b) Rebuttal evidence by 23 April 2010.

{(c) _Four coples of all evidence lo be lodged with the Council,
assembled by It into Ad lever-arch folders with dividers and
indexing, and filed with the Court by 30 April 2010.

(d) Hearing to be sef down on, or after, 10 May 2010

UPON THE GROUNDS that:

1.

2093760 v2

The Rodney District Counclt has agreed to directly refer the matter to
the Environment Court in accordance wilh section 87E of the Act,

It is appropriate for the Environment Couit to defermine the
Application instead of the Rodhey District Coundll as:

(a) the likely involvement of trade competitors, notwithstanding
the recent amendments to the Act, means that the
Application would ultimately have hbeen determined by the
Environment Couri In any event;

(b} direct referral of the Application [s consistent with the
purposes of the recent amendments to the Act, intended to
streamline consent processing and enable developers to
secure resource consents faster with minimal delays arising
from the involvement of trade competifors; and

(c)  direct referral will enable the efficient determination of the .
issues,




T2

Direct refarral will also enable the Enviranment Gourt fo consider the
application contemporaneously or Immediately following s
consideration of the Varlation appeals.

There is no prejudice to any parly, the Application having been
publically notified with submitters being served a copy of this notice of

-meotion and having the ability to join the proceedings as seclion 274

parties.

The proposed evidence timetable (consistent with that already ordered
in respect of the Variation appeals} is reasonable and will enable the
Application to be heard without undue delay, which could resull if a

-longer timetable for evidence exchange were to be ordered.

AND UPON THE FURTHER GROUNDS as set out in the accompanying
affidavits of Brady Ross Nixon and Michael John Foster,

- A memorandum of counse! is also attachad in support of this application,

DATED 19 February 2010

2093760 v2

Na®dq Muf

JDK n:lnej -Hopkins / L} A Hardhore
Coynsel fof Prog




Advice fo recipients of copy of direct referral documents

How fo bacome a party to proceadings

If you wish to be a party to the direct referral proceedings, you must lodge a
notice In form 33 of the Resource Management (Forms, Fees, and Procadure)
Regulations 2003 with the Environment Court within 16 working days after the
procaedings are commenced.

You may apply to the Environment Court under section 281 of the Resouice
Management Act 1991 for a walver of the above timing requirements (see form
38 of the Resource Management (Forms, Fees, and Procedure) Regulations
2003). ' ’ ‘

Advice

If you have any quastions about this notice, contact the Environment Court Unit
of the Ministry of Justice in Auckland, Weliington, or Christchurch.

2093760 v2




IN THE ENVIRONMENT COURT ENV-2010-AKL-059

AUCKLAND
IN THE MATTER of the Resource Management Act 1991
AND
IN THE MATTER of the direct referral of an application for resource
consent by Progressive Enterprises Limited to
the Environment Court under section 87G of the
Resource Management Aft 1991
BETWEEN PROGRESSIVE ENTERPRISES LIMITED
Applicant
y AND RODNEY DISTRICT COUNCIL
. ‘.
Respondent
RECEIVED

{5 MAR 2010

Environment Goun
Auckiand

AFFIDAVIT OF HORIANA KATHLEEN IRWIN
IN SUPPORT OF NOTICE OF MOTION FOR DIRECT REFERRAL

SWORN 12 MARCH 2010

it

' J DK Gardner-Hopkins / L. A Hardacre
RUSSELL MEVEAGH Phone 64 4 499 9555

" Fax 64 4 409 9556
PO Box 10-214
DX §X11188
Wellington




I, HORIANA KATHLEEN IRWIN of Waeliington, Solicltor, swear:

1. INTRODUCTION

1.1 My full name s Horiana Kathlsen lwin. 1 am a Sollcitor employed by
Russell MoVeagh, solicltors for Progressive Enterprises Limited
("Progressive"), ' :

1.2 | have personal knowledge of the matters set out In this affidavit and its
contents are true to the best of my knowledge and belef.!

1.3 The purpose of this affidavit it to formally respond to the Court's dlrect;ons
of 3 March 2010 in the matter of Progressive's directly referred resource
consent application, The Court has requested a further affidavit
confirming compliance with new sections 87C - 87F of the Resource
Management Act 1991 ("RMA").

1.4 By way of summaty, 1 can confirm that Progressive has complied with the
requirements of sections 87C - 87F of the RMA (for ease of reference
please see the table attached as Schedule 1),

2, COMPLIANCE WITH SECTIONS 87C ~ 87F OF THE RMA

21 Section 87C dstablishes that sections 87D ~ 871 apply when an applicant
wishes a nofified resourca consent applicatior to be determined by the
Environment Court Instead of by a consent authority In the first instanc_:e;.2

2.2 On 29 October 2009, Prograssive lodged its revised resource consent
application for a Countdown supermarket in the Warkworth Town Centre
('Fresh Application”} (refer letier on Russell McVeagh letterhead
aftachad as Exhibit HKI - 1). In this letter Progressive formally
requested that the Rodney Distrct Oouncll {"Council") refer the Fresh
Application to the Environment Court® Progressive was prepared to
request full notification of the Fresh Application if the Council agreed to
directly refor this application to the Environment Court.*

2.3 On 30 October 2009 In response to a request from the Coundll,
Progressive confirmed that it requested full nofification of the Fresh
Application (refer letter on Russell McVeagh lstterhead attached as
Exhibit HKI - 2),° on the basis that:

(a) the request enabled the Coundll to resolve whether or not to
agree to directly refer the Frash Application; but

(b} if the Councll did not resolve to directly refer the Fresh
Application to the Environment Court (or if it subsequently
retracted any resolution to directly refer) the request for full
notification was to be deemed withdrawn.

] ave besn the Junior on s fils since May 2008,

Sections 87D-871 also apply to an application to change or cancal a condition of a resaurce
consent that has been notifled howaver this does not apply in this case.

% In accordance with section 87D(1), 87D(2)(a) and 87D(3).

As stated In Brady Ross Nixon's affldavit In support of Progressive's application for direct
referral at paragraph 3.13, Progressive lodged this new consent application in order to lake
the henefits from the recent amendments {o the RMA.

Therefore fuliliing the requirement that the application be nofiffled (although Prograssive
accepts that the appllcation nesd not be fully notifled In order to qualify for direct referral).

2110615 ' M




2.4 On 5 Novembaer 2008, the Councll resolved to directly refer Progressive's
Fresh Application fo the Envtronment Court (refer Council resolution
attached as Exhiblt HKI.- 3)° On 12 November 2009 the Councll
publically notified Progressive's Fresh Application with submissions
closing .on 11 December 2009 (refer Counclli nofification attached as

. Exhiblt HKI - 4).

2.5 The Councll then began processing the Fresh Application in accordance
with sections 87F(3) - (5). Sectlon 87F(3) requires the consent authority
fo prepare a raport on the application within the period that ends 20
working days aﬁer the date on which the period for submlsslons on the
application closes.’ The Coundlil's section 87F report was therefore dus
on 4 February 20108

206 On 6 February 2010, the Council provtded the section 87F repart to
Russell McVeagh (8 working days late).? Progressive then lodged the
following direct referral papers with the Environment Court on 19
February 2010:
ot , (a) - a Notice of Mqt!on seeking direct referral and other orders;

hy = supporing affidavit from Brady Ross Nixon;

{c) a supporting affidavit from Michasl John Foster; and
() an accompanying memorandum of counsel,
27 Progressive also served the direct referral documenté on all submitters

(see list of submitters attached as Schedule 2) and the Rodney District

Council on 16 February 2010." Progressive stated In its filing letter to

the Environment Court dated 19 February 2010 that all submitters were

belng served by mall on that day (attached as Exhibit HKI ~ 5)."

Progresslve is happy to provide the Court with copies of the letters sent fo
~ these submitters If the Court requires proof of service.

2.8 In summary, Progressive confirms that it has complied with all the
-procedural requirements tunder sectlons 87C - 87F as required by the
RMA.

SWORN at Weuington this 12th day of March
2010 hefore me

Katherine Mary Porier ' Horlana Kathleen Irwin
“Bollcltor of tha High Court of New% BZ/
Waellinglon - = :

A solicitar of the High Court of New Zealand

®  In accordance with section 87E(5).

As the Council agreed to direclly refer the consent appllcallon before It was notified, this
was-the tonger of the periods avallable under section 87F(3).

8 In accordance with sectlon 87F(3)(a). This Is 20 working days after 11 December 2009
(the date in which submisslons on the Fresh Application closed) {aking Inlo account the
RMA close down period.

See page 87 of the section 87F report provided to the Environment Court by the Cotinell,
Although section 87F(2)(a) only requires cne supporiing affidavit and no acsompanying
merorandum of counsel, we decided this level of dotall was necessary.

T 1n accordance with section 87G(2)(b).

" In accordance with section 87G{2)(c).

2110816




Schedule 1

Timeline showling compllance with sections 87C - 87F of the RMA

Réqt-:irement\ ’Sectllonls ‘ Dﬁte complied .Eviden_c_e
That Progresslve request the Fresh s870(1) 28 October 2009 | HKI - 1
Application be referred to the :
Environment Court $87D(2)(a)

s87D(3)

That the application be notified s87C 30 October 2009 | HK|- 2
That the Councll resolve to direclly | S87E(5) 5November | HKI-3
refer Progresslve's Fresh Application 2009
to the Environment Court
That the Counail publicly notify $87C™ 12 November HKI - 4
Progressive's Fresh Application 2009
That Progressive lodge a notice of S87G(2) | 1B February Filed with
maotion and supporting affidavit In the 2009 the Court-
Environment Court '
That Progressive serve direct refercal | s87G(2)(b) | 16 February Schedule
documents on all submitters and the 2010 2
Rodney District Council
That Progressive nofify the Court that | s87G(2){(¢) | 19 February HKI-8
all submitters were belng served by 2010

mait on fhat day

13
direct referral.

2110845

In accordance with the requirement that the application be noilfted in order to qualify for
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Schedule 2

List of Responses for Application LAN-55743

Name : Address

Petor Kawe Simons 2 Ashmore Crescent, Warkworth 0910

Warwick Edward Massey. 91 Perry Road, RD 3, Warkworth 0983

Huellne Frances Massey 91 Perry Road, RD 3, Warkworth 0983

The Tree Council 91 Perry Road, RD 3, Warkworth 0983

Vie Shankland 110 Pound Street, Warkworth 0910

New Zealand Transport Agency PO Box 1459, Shortland Strest, Auckland 1140

New Zealand Historle Places Trust Pouhere Taonga PO Box 105291, Auckland Cly, Auckland
. 1143

Inslght Legal - PO Box 333, Warkworth 0941

[an Anderson ' 47 Quaen Street, Warkworth 0810

Grant Stephenson Blackbourn .11 Left Road, Snells Beach, Warkworth 0920

Summerset Management Group Limited C/- Minter Ellison Rudd Watls, Atin Shannan Mills, PO Box
3798, Shortland Straet, Auckland 1140

Robin Antte Dixon PO Box 206, Warkworth 0941 _
Porrendale Holdings Limited C/- Terra Nova Pianning Limited, PO Box 466 QOrewa (846
Donna Te Huna Wyllle 23 Rivendell Place, Warkworlh 6910

New Zealand Flre Service Commisslon C/- Beca Carter Hollings & Ferner Limited, PO Box 6345,
Waellasley Sfrest, Auckland 1141

Alsxandsr Owen Parton 441 Mahurangi West Road, RD 3, Warkworth 0083

Diane Catherine Parton 441 Mahurangt West Road, RD 3, Warkworth 0983

Andrea Janet Hinchco C/- La Plneta Vineyards Ltmuted PO Box 609, Warkworth
0941

Bowls Warkworth Incorporated 9-11 Mill Lane, Warkworth 0910

Bruecs Allan Manson PO Box 139, Warkworth 0941

Heather Margaret Manson PO Box 138, Warkworth 0941

Michael Smith 401 Hiblscus Coast Highway, Orewa 0931

The National Trading Company Of NZ Limited  C/- Eliis Gould Solicitors, PO Box 1509, Shortland
Street, Auckland 1140

Wilmol Motors Limited PO Box 29, Warkworlh 0941

Angela Loulse Fillery 1152 Woodcocks Road, RD 1, Warkworth 0981

Ronald Owen Mabbett 338G Haultl Drive, Warkworth 0910

John Northeott 5 Walnoni Place, Warkworth 09210

Kawau [sland Access Organisation IncCounter Delivery, C/- H R Coleman, Warkworth Post Offics,
Warkworth 0941

Joy Emlly Anderson 7 Coquelte Slreet, Warkworth 0910

Hinau Developments Limited PO Box 18, Chiistchurch 8140

Arthur Waller 17A Berram Streef, Warkworth 0910

Dennis Fredetick Brown ) 77 Kalpara Flats Road, RD 1, Warkworth 0981

Dawn Ferguson 326 Falls Road, RD 4, Warkworth 0984

Ellzabeth Jonnifer McClean 8 Falls Street, Warkwarth 0910

Robert Bradiey Sutcliffe Cf- 47A Viclorla Street, Warkworth 0810

David Arthur Crump Hanson PO Box 28008, Remuera, Auckland 1541
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PARTHERS

CAMERON FLELSNG
PATRICK BOVAER
TEREK NOUN
JEFF HORRISON
DEREX JORUSTON
GRES THOMPION
GRASUE QUGLEY
AL PAYERSON
@ARTH HNHLAR
FREDERICK VIR0
RICHARD BSILRAITH
ORANT KEMBLE
haasH 1oINTOSH
FIP OREENNOCD
CHRIETIAN AWHATA.
JAMES EVERY-PALMER
BAAD CLARKE
RICHARD 5COULAR
BRENDAN BROVH
SARAM KATZ
HALCOLLLCROTTY
JOEVANDMEYER
ANDREV PETEREGCH
SUYLETHBRIBOE
SOHN POWELL
ROSS PEREARATON
EQ CRODR
TUCLARKE
CAMPRELL ROSE
BALTHAZAR BATIESON
BATTHRY HALEIT
EAREH REENE
ERCHAEL HEROY
SALLY ATZRERAD
ANDREW BUTLER
BARAH ARVSTRONS

FORAH OL2EY,

DAYIO HOARE
CHRISTOFHER BARGERY
GEQFF BUSCH

SHALR! COIDIQLLY

COHSULTANTS
HOFE RIS

, OECFFREY RCKETTS
ALAH ACOURY

PRUDERCE FLACES

MCALAPURYE

IIH Kl'1 II.

RUSSELL MSVEAGH

28 Qetober 2009

Anne Hessell

Seniot Planner - Consents
Rodnsy District Councll
Private Bag 500

OREWA

Dear Ms Hessall

REVISED RESOURCE CONSENT APPLICATION BY PROGRESSIVE FOR A
GOUNTDOWN SUPERMARKET IN THE WARKWORTH TOWN CENTRE '

1. Woe act for Progressive Enterprises Limited {"Progressive"),

2, This letter accompanies an application fo The Rodney District Council (RDG"}
for resource consent by Progressive for a supermarket on s site between Mill
Lane and Neville Street ("Fresh Appiication™). It Is for the same activity as the
axisting application referenced by the Councll as RMA 55082 (“Earlier
Applicatlon"), and Is Idenical fo the Eailler Application, axcept that the
hranding of the supeimarket has been updated to reflact the next generation of
Countdown branding.

3.  The supporling assessment of envirohmental effects and other fechnical
reports accompanylng the Fresh Application have been updated, to reflect n
particular:

(a) The recent changes to the Resource Management Act 1991 ("RMA").
Importantly, these raise the threshold for nofification and relnforce that
the proposal should proceed non-notifled hut, should limited notification
of adjacent nelghbours occur, this should exclude trade competitors or,
thelr surrogates from particlpation, However, without prejudice o s
posltion that its proposal need not be notlfied (or only be limited notified),
Progressive Is prepared lo seek full notiflcation. on the basis that the
Fresh Appllcation s processed swiftly, and, Importantly, that the RDC
agress fo direct referral of the Fresh Application to the Environment
Court. [t Is undersiood that a decision on the processing of the Fresh
Applicatlon by way of direct referral will be made at the next RDC
meeting, on Thursday 5 November 2009, Progressive reserves its
position on nofification if the declsion at that meeting doss not support
direct referral,

{b}  The declstons version of the Varlation 128 and Plan Change 110 ("Plan
Changes"). Although Progressive maintains that the Plan Changes are
Invalid (as evidenced by the Judicial review proceedings) It has
completed an assessment of iis propesal agalnst the decisions version of

VERQ CENTRE 48 SHORTLAND STREET PO BOX 8 AUCKLAND 1140 NEVY ZEALAND

PHONE 64 9257 5000 FAX 64 9 357 163 DX CX[0035
wwwrusseimeveagheem | ALSO AT WELLINGTON .
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RUSSELL MEVEAGH 2

the Plan Changes. Under the decislons vetslon, the Fresh Aiaplicaﬂon la
a restricted discrationary activity {rather than non-complying},

(c) The $92 requests in respect of the Earller Appijcatlon: additional
information has besn Included In this Fresh Application o address
matiers rafsed In RDC's sarlier s92 requests (apart from that information
that was specifically refused through the letter of 8 October 2008).

4. Alist of the major text changes to the AEE can be provided should you wish.

5. This letter also records Progressive's challenge to the validity of certain
assessment criteria,? on the basls that they purport to require consideration of
a prohibited (and lrrelevant) matter, belng trade compstition or the effects of
trade competition. We understand that Progressive and the RDC have been in
without prejudice discusslons and that these criterla may bs amended by
agreement {(and consent orders) to reflect the fact that no regard may be hadto
trade competilion or its effects under the RMA. (Progressive hds sought fo
have these provislons amended through an appeal lodged with the
Environment Court on 9 October 2009).

8. In any event, through the doctrine of coffaferal challenge the RDC should
ignora the unlawful criterla In lis consideration of the Fresh Application. The
doctrine of collateral challenge® glves the RDC the power to disregard these
criterla when considering the Fresh Application, given Progressive's challenge
o their valldity, However, In this case, the power to distegard an unlawful rule*
shauld be exerclsed by RDC, as otherwise RDC will itsslf be acting unfawfully,
as It wiil be considering trade competition or the effects of trade compstition.

7. As with the Earlier Application, seven coples of the consent documentatlon are
provided. A Zomac cheque for $7,000,00 is also Included along with the
corpleted application form, We would expect, glven the RDC and its offlcers
have already reviewsd the proposal, that the processing could be efficlently
and swiftly processed. There should be no need for any s92 requests (as
Progressiva has already received those in respect of the Earlier Application
and Incorporated Its responses In the materials supporiing the Fresh
Application). Nor does Prograssive expect the RDC to need to extend any of
the statutory timeframes {which can now only be extended with Progressive's
consent (as applicant)), given that RDC's officers will already be very famfllar
with the proposal.

8. Plsase contact us If this is not clear, Otherwise, we understand that the Fresh
Application will be lodged with this letter on Thursday 29 October 2008, and
that a decision will be made by RDC on notification at the RDC meeting on &
November 2009, ‘

If the Plan Changes were set asids as Invalid, as Progressive considers they should be, the
app}ilioatfon would be permilied, save for having restdcted. discretionary stafus as to car
parking. )

Contalned In Rule 8.12.5(k) and (m)(li)) under the decislons version of the Plan Changes,

8 Bryant Holdings v Mariborough District Councli [2008] NZRMA 485 (HC), paragraph [62].

4 It is prohibited under the RMA for a Coundll to have regard to trade competilion when
considering an application for resource consent. Rule 9.12.5(k) and (m)i) specifically
purports (o requirs the RDG fo take into frade competition ot the effects of rade competition.
it is therefore Invalid or wiira vires, and no regard should be had to its requirements,

In accordance with section 95 of the RMA, a decision must bs mada by 12 November 2008,

20552678 ‘ W‘
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RUSSELL MSVEAGH 3

9. Finally, we confinm that the Eadier Application Is not withdrawn but is to remain
on hold for the meantime pendlng further notice from Progressive. Once it Is
hayond doubt that the Fresh Application will be progressed by way of direct
referval fo the Environment Court, it may be appropriate fo then withdraw the
Earller Application,

Yours falthfully
RUSSELL MoVEAGH

it

Jantes Gardner-Hopkins

Assoclate
Direct phone: 04 818 7870
Diraot fax: 04 812 7579

Emall; james.gardner-hopkins@russelimoveagh.com

This Is the annexure marked "HKI - 4" referved to In thelhafﬁdavit
of Horiana Kathlesn Irwin sworn at Wellingfon this 12" day of
March 2010 before me

SIGNAIUIE wvesmsemsessessssossssmsssssssssssssssssssssoecfines s b G rrenn 5
A Solicitor of The High Court of New Zealend : /4

{Bolichor to sign In part on Exhiblt)

Katherine Mary Porter
Sollottor of the High Court of New Zealand

Woallington

HA525TG




PHRTHERY

TIMIROH ALELES
PATRICK BOVALER

+ DEREKHGLAH
JEEF MORBBOH
DERER JOHNITOH
CREG THMIFSON
GRAEUE CLESLEY
AR PATERZON
OARTH SIKUULAR
FREDEFRORV(ARD
RICHARD LGLRATH
GRANT HEMERE
HAMISH JINTOSH
AP BREEINOLD
CRUSTIANYHATA
JAAIS EVERY-PALHIR
Cavib CLaRsE
BICHARD SCSLLR

ERENDSN EROWH

SHREY BAVE
RALEOL CHOTEY
O3 WLDUEYER
ARDREY? FETEREOH
GUY LETHERME
SO FORELL

RO$S FEHNITON
£ CRIOK

TiY ¢laRxE
CAHPRELL ROSS
BALTHEZAR MATHESON
LIAVTHERY BALLETT
SARAMKEELE
PECHAEL HEROH
ELIUY FITZGERALD
AHOREW BUTLER
SARNTARMBIROHG
ADRIFOINEY
DAVID HOSRE
CHPSSTOPHER BERGFERY
CEOFF BUSGH
SHALR] COOLLY

CONSRTHOE

JOKR VIR
BEQTTREY RCHETTS
ALAHACGURT
FAUDENCE FLACKS
taGOLA PURYE

FIHKI.2“
RUSSELL M&VEAGH

30 October 2009 !

Anne Hesssll _
Senior Planner - Consents
Rodney District Councif
Private Bag 500

OREWA

By emall and post

Dear Ms Hessell
REQUEST FOR FULL NOTIFICATION
1. Asyou are aware, we act for Progressive Enterprtses Limited ("Progressive"),

2.  This lefter Is {0 clarify, followlng a call from the Councll's Solicliors, one aspsect
of the letter that accompanied the resource consent by Progressive for a
supermarket on its site between Mill Lane and Nevilie Street {"Fresh
Application”} lodged yesterday {29 October 2009).

3. With respect {o full notification and direct referral to the Environment Court, we
hereby conflrm that Progressive:

(a) Requests full notification of the Fresh Application.
(b}  Thigis onthe basls that:

{y therequest enables the Rodney District Council ("RDC") to resolve
whether or not to agree fo directly refer the Fresh Appllcation to the
Environment Court; but

() If the RDC does not resolve fo directly refer the Fresh Application
{o the Environment Court (or if if rescinds any resolution to directiy
refar It), tha request for full notification Is {o be desmed withdrawn,
In which case a declslon on natlfication will heed o be made by the
RBC In ascordance with the normal stalutory requirements,

4, Please contact us If you have any further querias.

Thia Is the annexure marked "HKI - 2" referrad to In the affidavit

of Horlana Kathlean lrwin sworn at Wellington this 129 day of
Yours faithiully - March 2010 before me .
RUSSELL McVEAGH . '

' IGAGIITS wertrinesmssssessistemstoremsessranes .
e A Sollcitor of The High Court of New Zealand
(Sollclior to sign In part on Exhiblt)
James Gardnei=Hopkins

=
=
o

~ Assoclate :
Direct phone: 04 8187870
Direct fax: 04 819 75679
Email: james.gardner-hopkins@russefimeveagh.com Katharine Mary Porter
Solicitor of the High Court of New Zealard
Wollington _

VERQ CENTRE 48 SHORTLAND STREET PO BOX 8 AUCKUAND 11440 HEW 2EALAKD

- PHONE 64 9357 8000 FAX 64 8287 8463 DX CRIG085

wwwisseimevsaghean | ALSO ATWELLINGTON
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"HKI-3"

ITEM NO: 19
REPORT p Rodne]:
\V DISTRICT COUNCHL

TO Councll

ON 5 November 2009

FROM lah Dobson - Managar: Resoures Conssnis

APPROVED BY Lloyd Barton — Director: Customar Service

SIGNATURE .

SUBJECT REQUEST BY PROGRESSIVE ENTERPRISES LTD FOR THE PUBLIC
NOTIFICATION AND DIRECT REFERRAL TO THE ENVIRONMENT
COURT OF AN APPLICATION TO CONSTRUCT A SUPERMARKET,
FIVE RETAIL SHOPS, ASSOCIATED CAR PARKING AND
EARTHWORKS AT 20-28 NEVILLE STREET AND 3.7 MILL LANE,
WARKWORTH :

FILE REF L65743; TP/10

PURPOSE OF REPORT:

[ Information only [0 Strategic decision | O Pelicy declsion & Stalutory process

O Community Issue 8 Contractdeelslonr | 3 Delogation D_Abpolnimemt

O Adminlstrative matter

IMPLICATIONS:

(i Is this matter éTgnIﬁcant In terms of Council's Policy on Significance?

No

{il} Implications In terms of Vision Rodney?

No

(i [mplications In terms of Long Term Council Community Plan / Annual Plan?
. No -

{iv) Impfieations in terms of other Counell Strategle documents or Gouncil Polioy?

No

{v} Is a budget amendment required?

No

fvi) Have the views of affected or Interested persons been oblainod and Is any further
publio consultation required? '
Yes

UL




{vi) Does a declslon on thls matter require Auckland Transitlon Agency approval?
fyes / no / advice being soughi?) ' '
No

FINANCIAL IMPLICATIONS:

Capital cost implications NI

Is it currently budgeted for? Yes

Funding source of oapltal costs . Not applicable

Ongolng operational cost Implications Not applicable

Is It curesntly budgsted for? Yes

Funding and rating Impact (whether resulting Not applicable

from capltal expenditurs or arising directly)

-~

SUMMARY: _ : | ()

Progressive Enterprises has lodged an application with the Counclt for the construction of a
supermarket, five speclality refall shops, assoclated car parking and earthworks at 20-26 Neville
- Strest and 3-7 Mill Lane, Warkworth. .

The applicatlon has been lodged with a request that It proceed on a publicly noltfled basls and that,.
having proceeded to notify the appllcation, the Councli refer cansideration of the proposal dlrecily to
the Environment Courl, In accordance with s87 of the Resource Management {Simpllfylng and .
Streamlining) Amendraent Act 2008,

RE_COMMENDAT[ON:

() That pursuant to s94(c) of the Resource Management Act 1981, the application
for construotlon of a supermarket, five speclalily retall shops, assoclated car
parking and eatthworks at 20-26 Neville Street and 3-7 Mill Lane, Warkworth, be
publicly notlffed as requested by the applicant, ‘

(13} ‘that following the publlc hotlfication of the application and pursuant to s87(s)
of the Resource Management (SImpiifying and Streamlining) Amendment Aot
2008, the application be determined by the Environment Court and not Rodney
Plstrict Councll, O

1.0  Background

Sectlons 87(c} to 87(l) of the Resource Management Aot (RMA} (Simpllylng and Streamlining)
Amendment Act 2009 allow applicants 1o make a request to the Councll for resource consent
applications to be declded by the Environment Court instead of by the Council, This process Is known
as Direct Referral and applies to notified applications only.

Progressive Enterprises has lodged an application with Rodney District Councll seeking resource
" consent for the construction of a retall development at 20-26 Neaville Strest and 3-7 Mili Lane,
Warkworth. |t has been requested that the application be publicly notlfled and referred directly to the
Environment Court under the provisions of the new RMA (Slmplifying and Strearnlining) Amendment
Act,

2.0 Issues
When a request s made to refer a notifted application to the Environment Coutt, the Council may

agree or decline the request. If a request is declined, the Council must glve its reason and notlly the
appllcant of ts decision. The applicant then has a right of objection to thls declsion.

A




However, should the Consent Authorlly agree to the referral, it must continue to process the
application and prepare a report on the assessment of the proposal, to be sent to the applicant and all
submitters. The applicant, should It wish to procesad vith the refercal, must then lodge & notica of
motion with the Environment Court. Qf course, If the Coungll notifies the application and there ate no
submittars, the applicant can decide not to fodge the nofles of motion with the Court, In which case the
applicatlon falls to be dstermined by the Consent Authorlty agaln,

The application to construct a new supsrmarket within Warkworth has already generated much publle”
debate, On that basls, should an application be notified, the Councll could reasonably expect a
number of submissions and, potentially, an appeal fo the Environment Court. - Having regard to the
key alms of the new RMA (Simplifying and Streamlining) Amendment Act to improve the sfficlency in .
which applications are considered, it would seem prudent to rafer consideration of this proposal
directly to the Environment Court. The amendment to the Act, which speclfically enables appllcations
such as this to be referred directly to the Cour, Is intendsd 1o reduce duplication of process, costs and
time delays as a result of applications golng through a counall hearing process and then belng heard
agaln In the Environment Cowrt, Thus, a direct referral would snable all Intarested parties to dabats
the application before the Court without the usual time delays and costs assoclated with first
proceeding through & councli heating process. .

3.0  .Optlons
Tha Gouncll has the folloving two optlons befors It at this time:

1. Agree lo the publie notification and ditect refercal of the application to the Environment Court
where the applicant, the Council and all submitisrs can be heard elther in support or
opposition to the application. The Court will then make iha final dacislon relating to the
proposal, )

2. Decline to refer.the application to the Environment Court, which then enables the applicant to
object to this declslon under the proviclons of s357A(1)(a).

4.0 Conchlusion

As stated earlier in this report, the RMA {Simplifying and Streamiining) Amendment Act 2009
Introduced speciflo provistons: to increase the speed and efficlency of potentlally controversial
applications by allowing them to be referrad direclly fo the Environment Court for determination.
Having regard to the nature of the current proposal and the Interest likely to be generated from
potentlally affected partles, It Is considered appropriate for the Coungll to notify the application,
dispenss with a Councll hearlng Into the metls or otheiwlse of Ihe proposal, and defer to
consideratlon of the application by the Environment Court,

This Is the annexure marked "HKI - 3" reforred 1o In the afiidavit
of Horlana Kathleen hwin sworn al Wellington this 121 day of
March 2010 before me .

SIGNAtUIE .o e frosenns ol 4 g C
A Soliclior of The High Court of New Zealand

(Selicitor to slgn in part on Exhibii)

therine Mary Corter
?&tcﬂor ofthe High Court of Ne_WZealarﬂ

Wellington
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Rodney District Councll > About the Rodney Reglon > News & Notices > Resource Consent Apblicatlon For Supormarket

+

Resource Consent Application For Supermarket In
Warkworth - RMA 55743

12 Nov 2000

Public Noﬂﬁcaﬂon of an Application for Resource GConsent Under Section
93 of The Resource Management Act 1991

Tho Rodney District Gouncll has recelved an application for Resource Congent
as listed below: .

Public Notification of an Application for Resource Consent Under Sectlon 93 of
The Resource Managsment Act 1994

The Rodney District Councll has recsived an application for Resource Consent
as listed helow;

Descriptlon of Proposal

To construct and operate a supsrmarket with a tofal gross floor area of
3,494 m2, with a total of 154 assoclated carparks the majorily of which
will be provided in an undercroft parking area, needing earthworks over
an area of 5,200 m2 and volume of 13,000 m3 cut to wasle and the
removat of 4 Rimu and Jacaranda tree both of more than 6 metfres

In helght, plus the construction of five spectallly refall shops on the
Neville Street frontage with a total combined gross floor area of 403 m2,

Locatlon of Proposal and Applicatlon No

20-26 Neville Stresat
Warkworth

Lot 1 &2 DP 36090
Pl Lof20 DP 27353
Lot 2 DP 180337
RMA 56743

Applicant and Address for Service

Progressive Enterprises Limited
C/- Zomac Planning Solutlons Lid
PO Box 103

Wharngaparaog 0943

Attention: Mtke Foster

Submisslons

If you wish to make a submission on the application, you may do 50 by sending
a writfen submission to the Ghief Exec [y __0 filcer, Q ng% DlstdctCouncll

The submlsslon must be dated, slgned by you, and includs the foliowing
information:

- (&) Your name and postal address and felephone number and fax number {if

applieahls).

(b} Details of the application In respect of which the submission is bsing made,
Includiing locatlon.

(c) Whether you support or oppose the application, In whele or In part,




.(e

{d) Reasons for your submlssion.”
The declslon you wish the Councli o make.
{f) Whether you wish to be heard In support of the submission.

A form for stbmissions Is avaliablé at Counct offices and on the websile here.

A summary of the application may be viewed at the Council's Service Cenlrés
at Baxter Street - Warkworth, State Highway 16 - Huapal, Commerclal Road -
Halensville and at Contraway Road, Orewa, '

Please phone 0800 426 5169 or if you are calling within HBC area 09 426
5169 if you have any questlons about the spplication(s).

Supporting informatlon and reports may be viewed at the Councll's Head Office
at Centreway Road, Orewa.

A copy of your stbmigslon MUST BE SERVED as soon as reasonably

. practicable on the applicant at their Address for Servics.

This Is the annexure marked "HKI - 4" referred to In the mafﬂdavlt
of Horiana Kathleen Irwin sworn at Wellington thls 127 day of

March 2010 before me
4 U=, 7@

SIGRAIITE 1rrvarimensrenrmmrssssvssrrsss A S
A Solicitor of The High Court of New Zealand
(Soflcitor to slgn in part on Exhibit)

thering Mary Porter
gﬂeﬂor oithe High Courtot New Zealared

Wellington
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PARTNERS

CAMERON RLERSNG
PAYRICK BOWLER
DEREK HOLAN
JEEF MORRISOH

DERER SOHNSTON

GREG THOWPEAN
GRAENE QUIGLEY
ALANPATERSOM
GARTH SIKCLAR
FREDERIGK\YARD
RICHARD Lefi RATH
HAMISHUNTOSH

PIP GREENNOOD
CHRISTIAN ?HATA
SHUES EVERY.PAMER
DAVID GLARKE
BREHOAN BROWH
SARAN RATZ
MALCOLY CROTTY
JOZ VANDUEVER
ARDREW PETERSON
GUY LETHBRIDAE
Jor POWELL

ROSS PERHINGTON
ED GROOK

TR CLARKS
CAVPBELL ROSE
BALTHAZAR SIATHESOH
MATTHEVY WALLETT
SARAH KEENR
$ACHAEL HERON
SMLLY HTZGERALD
AHOREY! BUTLER
SARAH ARMSTRGKG
ADRIN OLKEY

DAVID HOARE
CHSTOPHER BARGERY
GEOFF BUSTH

SHAUN COMNOLLY
HAYTHEY RERSEY
LUESTARDIER-HOPRNS

COHSULTANTS

SOk KNG
BEOFFREY RICKETTS
ALAH KCOURT
PRVDENCH FLACYS
HICOLAFURVIS

"HKI-5"
RUSSELL MEVEAGH

19 February 2010

The Environment Court

By hand
8" Floor, Justice Building ‘

" 3 Kingston Street

AUCKLAND 1010

For; The Registrar

DIRECT REFERRAL OF RESOURCE CONSENT APPLICATION (55743) BY
PROGRESSIVE ENTERPRISES LIMITED

1. We act for Progressive Enterprises Limited ("Progressive"),
2. Please find enclosed, for filing, the following:

(a) Notice of Motlon on behalf of Progressive seeking direct referral and
other orders;

(b} “ Memorandum of Counsel for Progresslve regarding direct referral and
othor orders;

{c) Affidavit of Brady Ross Nixon In support of Notice of Motion for direct
: reforral swomn 19 February 2010; and

(dy Affldavit of Mike John Foster In support of Notice of Motion for direct
referral swormn 19 February 2010.

3, . Please also find enclosed a cheque for $55 (the filing fes for a Notlce of
Motion). (As we understand It, the regulations have not been updated to
accommodate direct referral, so the filing fee remalns $55.)

4. Progressive has served all submitters today by mail (please also find enclosed
a schedule of submiiters and addresses sourced from the Rodney Distrct
Council).

5.  Please contact us if you have any queries
This Is the annexure marked "HKI - 6" referred fo In the affidavit

of Horlana Kathlean Irwin swomn at Wellington thls 12% day of

Yours faithfully March 2010 before me

RUSSELL McVEAGH

SIGRalure s
A Sollddtor of The High Court of New Zealand
(Sollcitor to sign n part on Exhibit)

James Gardner-Hopkins / Horlana Irwin- : o - -
Partner / Solicltor .

Dirsct phone:

04 819 7870 1 04 819 7857 Katherine Mary Porter
Diract fax; 04 819 75679 /04 819 7578 Solicior of the High Courl of Naw Zealand
Emall: [ames.gardner-hopkine@russsiimeveagh.com Wallingion

hortana. lrwin@russelimeveagh.com
VERO CENTRE 48 SHORTLAND STREET PO BOX & AUCKLAND 1140 NEW ZEALAND
PHONE 84 267 000 FAX 84 9 367 8163 DX CX10085 _
vavausselimoveagh.oom | ALSO AT WELLINGTOM

2104760 vi




PARTHERS

CAVERQH ALENHG
PATRKX EQWNLER
DEREX ROLAY

JEFF RORAISON
DEREX JOHNSTON
QREG THOMPEON
GRAEHNE GUGLEY
ALAN PATEASON
GARTH SINGLATR
FREDERCRWARD
RICHARD N<iLRAITH
HALGSH RCINTOSH
PIP GREENWOOD
CHAISTIAN YHATA
JAMEY EVEAY-PALVEA
DAVID CLARKE
SRERDAN BROATL
SARAH KATZ
MALGOLM GROTTY
JOEWRDVEYER
ANDREW PETERSOM
GUY LETHER-DAE
JOHN POVIELL
ROSS PENNINGTON
EQ CHOOK
TIMNCLARKE
CAVPEELL RO3E
BALTHAZAR MATHESON
MATTRBY MALLETY
BARMKEENE
WICHAEL HERON
SALLY RTZOERMD
ANDREW BUTLER
SARAH ARUSTRONA
ADRIAR OLHEY
DAV HOARE
GHRISTOPHER BARQERY
QEOFFBYSCH
SHAUN CORROLLY
HATTHEAY KERSEY
SAMES GARDNERHOPRINS

CONSULTANTS

SJORKNG

QEOFFAEY ECKETTS
ALAH NCOUAT
PRUDENCE FLACAS
HCOLA PURVIS

RUSSELL MSVEAGH

RECEIVED
{5 MAR 2010

] cnvironment Court
3 Kingston Street Auckland

16 March 2010

The Enviroriment Court
8™ Floor, Justics Bullding

AUCKLAND 1010

For: The Registrar

By hand

DIRECT REFERRAL OF HESOURCE CONSENT APPLICATION (65743) BY

PROGRESSIVE ENTERPRISES LIMITED (ENV-2000-AKL-059)

1, Pleass find enclosed, for flliing, an original affidavit of Horlana Kathleen trwin in
support of Progressive's Notice of Motlon for direct referral sworn 12 March

2010 (a copy of which was flled with the Court on 12 March 2610).

2,  Please contact us If you have any queries.

Yours faithfully
RUSSELL McVEAGH

(e

James Gardner-Hopkins / LIz Hardacre
Partner / Solicitor

Direct phone: 04 819 7670/ 04 819 7871

Dirsot fax: 04 819 7578/ 04 819 7579

Email: james.gardner-hopkins @russelimeveagh.com
liz.hardacre @russellinoveagh.com

VERD CENTRE 48 SHORTLAND STREET PO BOX 8 AUCKLAND 1140 NEV! ZEALAND
PHONE 64 8 367 8000 FAX 64 D 367 8163 DX CX10086

vrvnrussellmeveagh.com | ALSO AT WELLINGTON

2134271




RECEIVED
i $FER 2010

IN THE ENVIRONMENT COURT 0 ENV
AUCKLAND Snvironment Goust
Auckland
IN THE MATTER -of the Resource Management Act 1991
AND
IN THE MATTER | of the direct referral of an application for resource

consent by Progressive Enterprises Limited to
the Environment Court under section 87G of the
Resource Management Aft 1991

: AFFIDAVIT OF BRADY ROSS NIXON
IN SUPPORT OF NOTIGE OF MOTION FOR DIRECT REFERRAL

SWORN 19 FEBRUARY 2010

J DK Gardner-Hopkins /L A Hardacre
RUSSELL MEVEAGH Phone 64 4 499 9555

Fax 64 4 499 9556
FOBox10-214
DX 8X11189
Wellinglon
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I, BRADY ROSS NIXON of Auckland, Development Manager, swear:

1. INTRCDUCTION AND EXPERIENCE
- Intréduction

1.1 My full name Is Brady Ross Nixon. [ am employed as a Davelopment
Manager Property for the Applicant, Progressive Enterprises Limited
("Progressive™), and am authotised to make this affldavit on its behalf,

1.2 | have personal knowledge of the matters set out In this affidavit and its
contents are true fo the best of my knowledge and belief.

1.3 [ make this affidavit in support of the application by Progressive to directly
refer resource consent application 55743 ("Application") io the
Environment Court. The Application is for the development of a
Countdown supermarket in the Warkworth Town Centre, :

Background

1.4 | have been a development manager for over 10 years for varlous
companies. | have managed the development of around 250 apartmenis;
up to 80 warehouse units; a residentlal subdivision precinct; muttiple
terrace house developments; commerclal offices; live-work warehouse
apdrtment units; and various retail projects.

1.5 | have worked for Progressive as a development manager since
September 2007, | am presently responsible for the development of 16
property davelopment projects in New Zealand including Tokoroa, Te
Awamutu, and Hobsonville Town Centre (the balance Is made up of
projects that are sensifive for commerclal reasons).

1.6 | have been involved with Progressive's Warkworth development (the
sublect of these proceedings) from the outset; from the acqulsition of the
site In Watkworth ("Site"} (for which | authorised purchase on
Progressive’s behalf), assoclated due diligence process and the financlal
analysls to the various other streams of negotiations that have arisen:
from this Application (detaffed further below).

1.7 I have been closely Involved In planning processes relating fo the
development of the Site, inoludmg

(a) Plan Change 110 and Variation 125;

(b) Progressive’s judictal review proceedings (now discontinued)
challenging the vallidity of the Plan Change 110 and Varlation
125; and

(c} Progressive's proposed development ln the Warkworth Town

Centre and matters arising out of this development.

2104200 . & e o
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OUTLINE

The purpose of this affidavit is fo defall why Progressive wishes to have
its Application determined by the Environment Court Instead of the
Rodney District Council ("Councll"). in this affidavit, | address:

(a) Sectlon 3: Background facts giving 1lse to direct referral.

(b) Sectlon 4 Need for direct referral.

BACKGROUND FACTS GIVING RISE TO DIRECT REFERRAL

This section should be read with reference to the A3 flow diagram
attached as Schedule 1. The history Is somewhat vexed, and is very

unusual In my experlence, It demonstrates, however, why Progressive
has sought to have its application directly referred to the Environment
Court, '

Initial investigations

Progressive has been looking for an opportunity fo develop a
supermarket In Warkworth for some time. Progressive Identified the Site
between Mill Lano and Neville Streets in the Warkworth Town Centre as
an appropriate Site for this development. The Slte was In multiple
ownership but, by chance, the individual sites became available at the
same time,

Progressive undertook a careful but swift due diligence which included a
planning component that Identifled the Site as sultable for a supermarket
development {due to the relevant planning provisions}. Because of the
very sensitive nature of acquiring land, and the prospect of our
competitors fooking to blogk our development by purchasing "spike sites”
or acqulring leases over key land, that acquisition was undertaken using
names other than Progressive. (We are aware of a local developer and a
competitor subsequently Investigating this slte for that purpose in the
months prior fo setllement.)

Progresslve settled purchasss of the sites in February and March 2008,

Agltation by competitors

Despite our care in purchasing the Site, speculation began that it was us
who had secured the site for a supermarket. -

A short time after we had secured the Slie, on or about 7 May 2008, a
group including developers and frade competitors of Progressive, the
Warkworth Community Llaison Group ("Liaison Group"), sought a
change to the Council's planning framewotk to specifically prevent the
development of a supermarket on the Site. The Council also seemed to
want any additional supermarket located outside the town centre in an
area known as Woodcocks Road (refer statemenis by Councillors
attached as Exhibit BRN ~ 1) (Perrendale Holdings Limited is the
developer of the site at Woodcocks Road, and it has a representative
member on the Llaison Group). Just over a week after the Rodney
District Councli ("Councll") had been visited by the Lialson Group, on 156
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May 2008, the Council notified Variation 125 and Plan Change 110 ("Plan
Changes"),

The immediate legal effect of the Plan Changes was to:

(a) add objectives and policles to the planning framework that
sought to exclude large format retalling (Including supermarkets)
from within the Warkworth Town Centre, Including Progressive's
She; and

(b) change the status of supermarket activity on the Site from
restricted discretionary to non-complying.

F’rdgrassive was not consuited as fo these Plan Changes and only
became aware of them through the Council's public notification notice in
the local newspaper. : '

Negotiations

Following nofiflcation of the Plan Changes, a long peatlod of discussions
hetween Progressive and the Council ensued. To cut a long story shoit,
the good faith negotiations were not successful and in May 2009
Progressive filed judicial review proceedings seeking declarations that:

(a) the Council had breached its statutory duty under section 32 of
the RMA; and

that it was unreasonable in the dircumstances fo have notified the Plan
Changes without consultation with affected landowners.,

Later, the statement of claim was amended to include a further course of
actlon of Improper purpose, being to prevent trade competition.

In the meantime, Progressive had lodged a resource consent application
with the Council fo develop a supermarket oh the Site ("Orlginal
Appllcation") - although it was put on hold to let the Plan Changes
proceed. In May 2009, the Councll heard submissions on the Plan
Changes and, through Its hearings commissioners, declined to uphold

‘non-complylng status and changed the status of the supermarket fo

restricted discretionary. The commissioners’ decislon was released in
September 2009.The decision also imposed veranda controls on the NTC
site. '

A number of appeals were lodged agalnst the decislon on the Plan
Changes. Progressive's appeal was a focused one. Other trade
competitors such as Perrendale sought more wide ranging relief (but still
intended to make it more difficult for Progresslve to develop lts Site).
NTC also sought amendments to some of the 'distribufional impact’
provisions, as well as the rémoval of the veranda controls on lts slfe.
Progressive now has agreement with the Council in respect of its appeal,
but the s274 parties, Including Petrendale and NTC have not yet agreed.

Thesa "Varlatlon appeals" ara presently before the Court.
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Shortly after the 2009 amendments to the Resource Management Act
1991 ("RMA") came into force, Prograssive lodged a fresh Application for

‘consent. That Application addressed the decisions version of the Plan

Changes and contained some minor modifications but was essentially for
the same activity as In the Original Application. Having seen all of the
'frade competition' and other complicating issues surrounding the Plan
Changes and the Otlginal Application, Progressive was keen to plck up
on the new prohibitions on Involvement by trade competitors as well as
the opportunity for direct refercal.  One such issue was the Council's
refusal fo grant a standalone consent for the removal of two trees from
the slte. This was appealed by Progressive, but as the fresh Application
includes the removal of the same trees, there Is no need fo continue with
the tree removal appeal. On the trade competition side, we are also
aware of Perrendsle's representative appreaching our parent company,
WoolWorths Australia, seeking for us to abandon plans for our Site and to
locate in at Woodcocks Road. )

The Councll also agreed with us that the fresh Application should be
referred direct to the Environment Court, Given this, the advancements
in decisions on the Plan Changes, and our confidence in ultimately
securing consent, we withdrew the judicial review proceedings and have
proceaded to this Court with direct referral.

~ Recent history In respect of this application

The Council publically notifled the Fresh Application Sn 12 November
2009, with submissions due on 11 December 2009. - Thére were a total of
33 submissions on the Fresh Application.

Of these submissions Progressive considers three to ba from trade
competitors or a surrogate. These submissions were from:

(a) NTC {a trade competitor);
9] Perrandale Holdings Limited (a trade competitor); and

(c) Summerset Management Limited (potentially a surrogate of
Perrendale Holdings Limited). :

Progreéslve has entered into correspondence with these submitters as to
thelr status, and requested confirmatlon as fo how they are entitled fo
submit under the new law. They maintain legitimacy In thelr involvement,

NEED FOR DIRECT REFERRAL
The need for diract referral should bé evident from the above.

The process fo date has cost Prograssive significant time and money. [t
has taken more than two years to get to this point. Progressive has had
to incur holding costs and the costs of going through the various
processes described above. The latter has cost In excess of
$800,000.00. This amount does not include loss of profits for this perlod.
As | understand It these sorts of costs and delays are what the new RMA
amendmenis are {rying to avold.




5

4.3 If we had a Councll-level hearing, that would have taken time to set down,
our frade competitors would almost inevitably have particlpated and
appealed, drawing the application to the appeal stage In any event.

44 Given all of this, Progressive saw the most appropriate forum to hear the
Fresh Application was In the Environment Cotirt and therefore seek direct
raferral,

SWORN at Auckland this 18th day of
February 2010 before me

: W U‘ﬂ W ' Brady Ixo
L /
;solicitor of tr@h Court of New Zealand

Michael Jol'_m' Mckay
Solicitor
Auckland

2104800
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IN THE MATTER of the Resource Management Act 1991

AND

IN THE MATTER . of the diract referral of an applicatlon for resource
consent by Progressive Enterprises Limited fo
the Environment Court under section 87G of the
Resource Management Act 1991

AFFIDAVIT OF MICHAEL JOHN FOSTER
IN SUPPORT OF NOTICE OF MOTION FOR DIRECT REFERRAL

SWORN 18 FEBRUARY 2010

RUSSELL MSVEAGH " J DK Gardner-Hopkins / L. A Hardacre
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I, MICHAEL JOHN FOSTER of Auckland, Planner, swear:

1.1

1.2

1.3

1.4

15

1.6

2099521

INTRODUCTION AND EXPERIENCE'
lntrodubtlon

My full name is Michasl John Foster. | am an indepsndent Planning
Consultant and Director of Zomac Planning Solutions Limited ("Zomac"}.
| have a Bachelor of Ars (Massey), Diploma in Town Planning
{Auckland), am a fellow of the New Zealand Planning Institute (NZP1} and
a member of the Planning Institute of Australia (PIA). For 16 years from
1985 to 2001 | was Director of Planning at Beca Carter Hollings & Ferner
Ltd, consulting engineers and planners. 1 am currently the chalr of the -
Infrastructure Technical Advisory Group advising the Minister for the
Environmenti with respect to the phase two reforms under the Resource
Management Act 1991 ("RMA"). '

! have personal knowledge of the matters set out In this affidavit and its
contents are true to the hest of my knowledge and belief.

I‘make this affidavit in support of Progressive's application to direcily refer
resource consent application 55743 ("Fresh Application”) to the
Environment Court. ‘

‘In preparing this affidavit, | acknowledge that | have read the code of

conduct for Expert Witnesses in the Environment Court Consolidated
Practice Note (2006), | agree ta comply with this Code of Conduct. This
evidence is within my area of expstiise, except where | state [ am relying
on what | have been told by another person. | have not omitted to
consider materal facts known to me that might alter or detract from the
opinions that | axpress.

| have read and endorse the affidavit of Brady Ross Nixon also provided
in support of this direct referral application, That affidavlt sets out the
history and confirms Progressive's reasons for seeking direct refarral,

Experlence

| have over 30 years experience in planning and resource management
fleids and over the last 20 years | have had specific and extensive
experience in refall planning. Duting this 20-year period, | have heen
responsible for the planning and resource management inputs for a range
of major retailing clients on a number of proposed and operative district
plans and a wide range of developments. More speclfically | have heen
involved in the following:

(8) North Shore District Plan Review - Commercial section (2001,
2002, 2004)

(b) Proposed Rodney District Plan Retall provisions (2002 - 2005)

(e) Papakura District Plan - Plan Changes to Commercial provisions
(2002~ 2005) -
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2.1
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3.3
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() Glsborne District Plan Variations fo Commercial provistons
(2004)
(e) Woestfield Albany Town Centre development and expansion

. {2004 - ongoing) :
(fiy - Palmerston North Plan Change 28 (2006-2007)
() North Shors Clty Plan Change 9 (2008-2007)
(h} Hastings Plan Change 21 (2006 - 2007)
() - LGAAAPlan Changes (2008 - ongoing)
{) Te Awamutu; Plan Change 53 (2006 - 2007}
| believe my experience and understanding of both retail and urban
planning dynamics around New Zeatand glves me a sound appreclation
of the impacts that the requirements of the RMA have on appropriate
district planning and infrastructure provisions as they relate to commercial
refait activity within urban areas, among other RMA issues.
OUTLINE
The purpose of this affidavit is to detail why, from a planners perspective,
| conslder It appropriate for the Environment Court to hear Progressive's
Fresh Appllcation In the first Instance. In this affldavit, | address the:

(8) Section 3; Relevant planning Instruments

(b) Sectlon 4: Likely effects and stralght forward nature of the
Fresh Applicatfon

In Section 5, 1 also address tho reasonableness of the evidence
timetable sought by Progressive in its notice of motion for orders.

RELEVANT PLANNING INSTRUMENTS

The background facts giving rise to this direct referral application are

- detalled in sectlon three of Mr Nixon's affidavit. The purpose of this

section Is o provide a brlef overview of the varlous planning Instruments
that have applied to Progressive's site In Warkworth ("Site") at varlous
points since its acquisition, ’

Prior to the nolification of Proposed Variatlon 125 {o the Proposed
Rodney District Plan and Proposed Plan Change 110 to the Operative
Rodney District Plan ("Plan Changes"), the base status for supermarkets
under the Proposed Plan was permitted. Progressive's proposal fell info
restricted discretionary status as to parking and access issues because of
the number of car parks provided.

The Immediate effect of the Plan Changes made supermarkets non-
complying, with any application notifled and subject to appeals, While |
supported the objective and polley Intent of the Plan Changes, they were
in my opinion lkely {o undermine the vibrancy and amenity of the
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Warkworth town centre, as they prevented anchor activittes from locating
on the filnges of the town ¢entrs, where they can contribute fo cross
shopping, multipurpose opporiunities, A logical result of the Plan
Changes was that large format refail would locate outslde the town
cenirs, which could have reduced the amount of visitors to the fown
cenire, -

Progressive opposed the Plan Changas, A hearing of a panel of
Independent Commissioners ("Panel") sat In May 2009 to consider the
Plan Changes and their decisfon was released in early September 2009,

The Panel accepted Progresslve's position {and made specific reference
to my evidence presented at the Council hearing In the relevant patt of Is
decision) that there [s a need to provide for some large format o support
the economic viability of the fown centre in a deflned "core expansion
area”,

Accordin‘gly; the Panel Identified three identifled areas within the
Warkworth Town Cenfre:

(a) Policy Area A (the Core Area): This area reflects the present

‘ fine grained’ and historic / character of the existing centre. In

that area, retail below 200 sqm s permitted, between 201 and

350 sgm restricted discretionary and 351 sgm and above Is non-
complying.’

(b) Policy Area B (the Fringe): the same size restrictions as In
Policy Area A apply. Different policies and explanations apply fo
this area, but it is Infended for the Fringe to accommodate a mix
of business, offices, visitor accommodation and retall.

(c) Policy Area G (the Core Expansion): All new development
within this area is restricted discretionary (as described above).

The Cors Expansion area is that area Identifled on the Plan in Annexure
C of the decision attached to this affidavit as Exhibit MJF - 1 and
includes all of Prograssive's Mill Lane / Neville Street Sites, as well as the
bowling club. Within that area, thare is no speclfic floor area trigger for
assessment, but rather all new deve!opment is fo be restricted
discreflonaty,

In terms of activity status, this was a significant Improvement for
Progressive -as it changed its Site from non-complying, fo restricted
discretionary as to supsrmarkels.

Daspite the positive aspects of the Pansl's findings, there were still areas
of concern for Progressive in the decisions version of the Plan Changes.
Ona of the key assessment criterla of concern was that which required
consideration of "adverse cumulative effects on the character, vibrancy,
vitallty and economic sustainabilly of the fown centre andfor other
zoned buslness areas such as The Grange and Woodcocks Road
which provide for large format retail activities,”

" An excepllon was, howsver, mads for the New World sile on the basis that It Is an existing
use. The continulng use of the suparmarket [s permlited, wilh any extenslons, additlons, or
alterations to be restricted discretlonary.
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| understand that the lawfulness of having to have regard to the Impact of
an In-cenire proposal on the viability of a trade competitor's out-of-centre
proposal, particularly where there has been no development on that trade
competltor's site Is questionable. Progressive made this known to the
Councll.

The Councli and Progressive have subsequently reached agreement as
to the wording of Variation 125 which achieves a sustainable resource
management cutcome and which does not require Progressive to have
ragard to frade competifors or the effects of trade competition. That
agreement, of course, remains subject to other appeals (by trade
competitors NTC and Perrendale), and will uliimately require a declsion
by the Court (or, If parties agres, endorsement by way of consent orders).

LIKELY EFFECTS AND STRAIGHT FORWARD NATUI'"\’_E‘ OF THE
FRESH APPLICATION

In my oplnion, the lkely effects of the proposed supermarket
development will be minimal, and ceralnly less than minor such that the
grant of consent Is warranted {as svidenced In the AEE, technical reports
and now the Council's s87F report). The proposal Is not complex and
does not offend relevant objectwes and pdlicles, but rather assists fo
achisve tham,

Accordingly, It 1s not the nature of the project that warranis special
attentlon by the Environment Court on direct referral. Rather, it Is the risk
of trade’ competitors’ involvement and thelr Intentions to further delay
Progressive's development plans (which is further detailed in Mr Nixon's
affidavit) which drives the need for direct referral.

REASONABLENESS OF PROPOSED TIMETABLE

[ understand that orders have been sought by Progressive that align with
the appeals on the decislons verslon of the Plan Changes. Given the
close relationship between the Plan Changes appeals and the direct
referral application (which must be assessed agalnst the Plan Changes), |
support these orders

At a practical ievel, those paities involved In both the Plan Change
appeals and the direct referred consent could fite separate briefs for the
two matters or file a single brief but separated Info two parts.

In terms of fiming, | consider the proposed timetable sufficlent to enable

" the parties to produce the evidence required. The [ssues are siraight

forward and have been well known for a sugmf:cant period of time (the
Fresh Application Is almost Identical to that lodged In March 2008).

SWORN at Auckland ihis 19th day of 7 /
February 2010 before me /\/‘\/

MW\@@/ Mtcyael John Foster

sollciior of the ngh of New Zealand
Michae! John McKay
solicitor
2099521 Auckland
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